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MODULE 1
Ethics and Standards of Practice
 
Welcome to the NAR Code of Ethics and Standards of Practice module, where integrity, professionalism, and ethical conduct are at the forefront of our industry. As real estate professionals, it is essential to uphold the highest standards of ethics and professionalism to maintain the trust of our clients and fellow practitioners. Throughout this course, we will delve into the principles outlined in the National Association of REALTORS® (NAR) Code of Ethics and Standards of Practice, equipping you with the knowledge and tools necessary to navigate ethical dilemmas and uphold the integrity of our profession. Let's embark on this journey together to strengthen our commitment to ethical excellence and elevate the standards of our industry.
 
The following course contains the Code of Ethics (COE) and Standards of Practice of the National Association of REALTORS® (NAR), as well as information pertaining to the COE, from the NAR website located at: https://www.nar.realtor/sites/default/files/2025-12/2026-COE-Standards-of-Practice-2026-01-01.pdf
This information is effective January 1, 2026
Information Included in the Code of Ethics: 
> Preamble
> Duties to Clients Customers
> Duties to the Public
> Duties to REALTORS®
> Explanatory Notes

Where the word REALTORS® is used in this Code and Preamble, it shall be deemed to include REALTOR-ASSOCIATE®s.
While the Code of Ethics establishes obligations that may be higher than those mandated by law, in any instance where the Code of Ethics and the law conflict, the obligations of the law must take precedence.
LEARNING OBJECTIVES
By the end of this module, students will be able to:
 
	Identify at least two aspirational concepts in the Preamble to the Code of Ethics, describe the concept of general business ethics and identify how the Code of Ethics compares and contrasts with the concept of general business ethics.

	Describe the concepts of at least two of the following Articles of the Code of Ethics: Articles 1, 2, 3, 9, 11, 12, 16 and 17.

	Identify possible violations of the Code of Ethics, specifically related to at least one of the two Articles selected in Objective #2 after participating in interactive learning methods such as case studies, quizzes, role play, and group discussion of fact scenarios.

	List the major categories of the Articles of the Code of Ethics.

	Briefly describe the professional standards enforcement process of the board or association.

	Describe the mediation process.

	List the benefits of the mediation process.

	Understand the difference between the Grievance Committee as an initial screening committee and the Professional Standards Committee as the decision- making committee.

	Identify the roles of the various committees of the association charged with enforcement of the Code of Ethics.

	Describe the concepts of due process used in enforcement hearing processes.

	Describe the processing of an ethics complaint and the processing of an arbitration claim.

	Given interactive learning methods such as case studies, quizzes, role play, or group discussion of fact scenarios, identify possible violations of the Code of Ethics, specifically related to the Articles selected in Objective #1.

	Describe the content and format of "Pathways to Professionalism"; discuss how it can enhance relations between REALTORS®, and how it ensures heightened professional services to consumers.


 Introductions/Icebreaker Exercises
 
Scenario #1
Imagine a real estate agent who is representing both the buyer and the seller in a transaction. This is known as dual agency, and while it's legal in some jurisdictions, it can present ethical dilemmas.
In this scenario, the seller is motivated to sell quickly and is willing to accept a lower price for their property. The buyer, on the other hand, is willing to pay more but is not aware of the seller's situation. The agent, who is acting as a dual agent, has a duty to represent the best interests of both parties.
 
The ethical issue arises when the agent is torn between getting the seller the best possible price and getting the buyer the lowest possible price. If the agent pushes the seller to accept the lower offer without disclosing the buyer's willingness to pay more, they may be acting unethically by not fully representing the seller's interests. Conversely, if the agent discloses the buyer's willingness to pay more to the seller, they may be breaching their duty of loyalty to the buyer.
 
In this situation, in order for the agent to act in the most ethical manner, how should he proceed?
 
Suggested answers: the agent must navigate the ethical dilemma carefully, ensuring that they act in a fair and transparent manner while representing both parties. This should involve explaining and disclosing the dual agency relationship to both the buyer and the seller and obtaining their informed written consent  The agent should also negotiate in good faith to achieve a fair outcome for both parties.
 
Scenario #2
Imagine a real estate agent who is representing a seller of a property. The seller has disclosed to the agent that there are some significant issues with the property, such as foundation problems and water damage, which could potentially affect its value. The agent knows that these problems will make it very hard to sell the property so the ethical dilemma is working in the best interest of the client to sell the property quickly and for the highest amount possible and ethically disclosing the problems.
 
The agent markets the property aggressively, highlighting its desirable features and downplaying any potential drawbacks. They may even go as far as to make misleading statements or omissions about the property's condition to prospective buyers.
 
As a result, an unsuspecting buyer purchases the property without being fully informed about its true condition. After the sale closes, the buyer discovers the undisclosed issues and incurs significant expenses to repair them.
 
In this scenario, the real estate agent acted unethically by failing to fully disclose material defects in the property to potential buyers. This behavior is not only dishonest but also puts the buyer at risk of financial harm. How could the agent have acted in a more ethical manner?
 
Suggested answers: the agent should have been upfront with the seller about how the problems will affect the sale of the property but also that they must be disclosed to all potential buyers.  This way the seller understands the agent will still do their best to sell as quickly as possible with the best possible price even with the property issues.  Then the agent must be sure to accurately disclose all material facts about the property. 
 

Concepts of the Preamble of the Code of Ethics
 
Preamble of the Code of Ethics
Under all is the land. Upon its wise utilization and widely allocated ownership depend the survival and growth of free institutions and of our civilization. REALTORS® should recognize that the interests of the nation and its citizens require the highest and best use of the land and the widest distribution of land ownership. They require the creation of adequate housing, the building of functioning cities, the development of productive industries and farms, and the preservation of a healthful environment.
 
Such interests impose obligations beyond those of ordinary commerce. They impose grave social responsibility and a patriotic duty to which REALTORS® should dedicate themselves, and for which they should be diligent in preparing themselves. REALTORS®, therefore, are zealous to maintain and improve the standards of their calling and share with their fellow REALTORS® a common responsibility for its integrity and honor.
 
In recognition and appreciation of their obligations to clients, customers, the public, and each other, REALTORS® continuously strive to become and remain informed on issues affecting real estate and, as knowledgeable professionals, they willingly share the fruit of their experience and study with others. They identify and take steps, through enforcement of this Code of Ethics and by assisting appropriate regulatory bodies, to eliminate practices which may damage the public or which might discredit or bring dishonor to the real estate profession. REALTORS® having direct personal knowledge of conduct that may violate the Code of Ethics involving misappropriation of client or customer funds or property, willful discrimination, or fraud resulting in substantial economic harm, bring such matters to the attention of the appropriate Board or Association of REALTORS®. (Amended 1/00).
 
Realizing that cooperation with other real estate professionals promotes the best interests of those who utilize their services, REALTORS® urge exclusive representation of clients; do not attempt to gain any unfair advantage over their competitors; and they refrain from making unsolicited comments about other practitioners. In instances where their opinion is sought, or where REALTORS® believe that comment is necessary, their opinion is offered in an objective, professional manner, uninfluenced by any personal motivation or potential advantage or gain.
 
The term REALTOR® has come to connote competency, fairness, and high integrity resulting from adherence to a lofty ideal of moral conduct in business relations. No inducement of profit and no instruction from clients ever can justify departure from this ideal.
 
In the interpretation of this obligation, REALTORS® can take no safer guide than that which has been handed down through the centuries, embodied in the Golden Rule, “Whatsoever ye would that others should do to you, do ye even so to them.”
 
Accepting this standard as their own, REALTORS® pledge to observe its spirit in all of their activities whether conducted personally, through associates or others, or via technological means, and to conduct their business in accordance with the tenets set forth below. (Amended 1/07)
 
Concepts highlighted in the Preamble:
	The concept of striving to become and remain informed on issues affecting real estate.

	Willingly sharing the fruit of one’s experience and study with other REALTORS®.

	The elimination of practices which may damage the public, or bring discredit or dishonor to the real estate profession through Code enforcement and assisting regulatory bodies.

	Urging the exclusive representation of clients.

	The concept of not attempting to gain any unfair advantage over competitors.

	Refraining from unsolicited comments about other practitioners and offering any opinions about competitors in an objective and professional manner.

	The concept of wide distribution of land ownership.

	Highest and best use of the land.

	Principles of competency, fairness and high integrity.

	Adherence to the Code regardless of inducement of profit or instruction from the client to the contrary.

	The Golden Rule.

 
The concept of general business ethics can be described by reference to values, morals, decisions and personal/business judgments which are beyond the minimum standards typically set by the legal system. Likewise, the Code of Ethics embodies many of the central principles of business ethics but focuses on the objective measurement of the conduct of members in the specific business environment of real estate transactions.
 

Articles of the Code of Ethics
 
The Code is prioritized as to its categories, Articles and Standards of Practice and is divided into three categories by design, with the idea that Duties to Clients and Customers is the first priority in the Code, Duties to the Public is the next priority, and Duties to REALTORS® is the final priority.
 

Duties to Clients and Customers
Article 1
When representing a buyer, seller, landlord, tenant, or other client as an agent, REALTORS® pledge themselves to protect and promote the interests of their client. This obligation to the client is primary, but it does not relieve REALTORS® of their obligation to treat all parties honestly. When serving a buyer, seller, landlord, tenant or other party in a non-agency capacity, REALTORS® remain obligated to treat all parties honestly. (Amended 1/01)
 
Standard of Practice 1-1
REALTORS®, when acting as principals in a real estate transaction, remain obligated by the duties imposed by the Code of Ethics. (Amended 1/93)
 
Standard of Practice 1-2
The duties imposed by the Code of Ethics encompass all real estate-related activities and transactions whether conducted in person, electronically, or through any other means.
 
The duties the Code of Ethics imposes are applicable whether REALTORS® are acting as agents or in legally recognized non-agency capacities except that any duty imposed exclusively on agents by law or regulation shall not be imposed by this Code of Ethics on REALTORS® acting in non-agency capacities.
 
As used in this Code of Ethics, “client” means the person(s) or entity(ies) with whom a REALTOR® or a REALTOR®’s firm has an agency or legally recognized non-agency relationship; “customer” means a party to a real estate transaction who receives information, services, or benefits but has no contractual relationship with the REALTOR® or the REALTOR®’s firm; “prospect” means a purchaser, seller, tenant, or landlord who is not subject to a representation relationship with the REALTOR® or REALTOR®’s firm; “agent” means a real estate licensee (including brokers and sales associates) acting in an agency relationship as defined by state law or regulation; and “broker” means a real estate licensee (including brokers and sales associates) acting as an agent or in a legally recognized non-agency capacity. (Adopted 1/95, Amended 1/07)
 
Standard of Practice 1-3
REALTORS®, in attempting to secure a listing, shall not deliberately mislead the owner as to market value.
 
Standard of Practice 1-4
REALTORS®, when seeking to become a buyer/tenant representative, shall not mislead buyers or tenants as to savings or other benefits that might be realized through use of the REALTOR®’s services. (Amended 1/93)
 
 
 
Standard of Practice 1-5
REALTORS® may represent the seller/landlord and buyer/tenant in the same transaction only after full disclosure to and with informed consent of both parties. (Adopted 1/93)
 
Standard of Practice 1-6
REALTORS® shall submit offers and counter-offers objectively and as quickly as possible. (Adopted 1/93, Amended 1/95)
 
Standard of Practice 1-7
When acting as listing brokers, REALTORS® shall continue to submit to the seller/landlord all offers and counter-offers until closing or execution of a lease unless the seller/landlord has waived this obligation in writing. Upon the written request of a cooperating broker who submits an offer to the listing broker, the listing broker shall provide, as soon as practical, a written affirmation to the cooperating broker stating that the offer has been submitted to the seller/landlord, or a written notification that the seller/landlord has waived the obligation to have the offer presented. REALTORS® shall not be obligated to continue to market the property after an offer has been accepted by the seller/landlord. REALTORS® shall recommend that sellers/landlords obtain the advice of legal counsel prior to acceptance of a subsequent offer except where the acceptance is contingent on the termination of the pre-existing purchase contract or lease. (Amended 1/20)
 
Standard of Practice 1-8
REALTORS®, acting as agents or brokers of buyers/tenants, shall submit to buyers/tenants all offers and counter-offers until acceptance but have no obligation to continue to show properties to their clients after an offer has been accepted unless otherwise agreed in writing. Upon the written request of the listing broker who submits a counter-offer to the buyer’s tenant’s broker, the buyer’s/tenant’s broker shall provide, as soon as practical, a written affirmation to the listing broker stating that the counter-offer has been submitted to the buyers/tenants, or a written notification that the buyers/tenants have waived the obligation to have the counter-offer presented. REALTORS®, acting as agents or brokers of buyers/tenants, shall recommend that buyers/tenants obtain the advice of legal counsel if there is a question as to whether a pre-existing contract has been terminated. (Adopted 1/93, Amended 1/22)
 
Standard of Practice 1-9
The obligation of REALTORS® to preserve confidential information (as defined by state law) provided by their clients in the course of any agency relationship or non-agency relationship recognized by law continues after termination of agency relationships or any non-agency relationships recognized by law. REALTORS® shall not knowingly, during or following the termination of professional relationships with their clients:
 
1) reveal confidential information of clients; or
2) use confidential information of clients to the disadvantage of clients; or
3) use confidential information of clients for the REALTOR®’s advantage or the advantage of third parties unless:
a) clients consent after full disclosure; or
b) REALTORS® are required by court order; or
c) it is the intention of a client to commit a crime and the information is necessary to prevent the crime; or
d) it is necessary to defend a REALTOR® or the REALTOR®’s employees or associates against an accusation of wrongful conduct.
 
Information concerning latent material defects is not considered confidential information under this Code of Ethics. (Adopted 1/93, Amended 1/01)
 
Standard of Practice 1-10
REALTORS® shall, consistent with the terms and conditions of their real estate licensure and their property management agreement, competently manage the property of clients with due regard for the rights, safety and health of tenants and others lawfully on the premises. (Adopted 1/95, Amended 1/00)
 
Standard of Practice 1-11
REALTORS® who are employed to maintain or manage a client’s property shall exercise due diligence and make reasonable efforts to protect it against reasonably foreseeable contingencies and losses. (Adopted 1/95)
 
Standard of Practice 1-12
When entering into listing contracts, REALTORS® must advise sellers/landlords of:
	the REALTOR®’s company policies regarding cooperation and the amount(s)

	the fact that broker compensation is not set by law and is fully negotiable;

	the options and amounts of compensation, if any, that may be offered to subagents, buyer/tenant agents, and/or brokers acting in legally recognized non-agency capacities;

	the fact that buyer/tenant agents or brokers, even if compensated by listing brokers, or by sellers/landlords may represent the interests of buyers/tenants; and 

	any potential for listing brokers to act as disclosed dual agents, e.g., buyer/tenant agents. (Adopted 1/93, Renumbered 1/98, Amended 1/03 and 6/5/25)

 
Standard of Practice 1-13
When entering into buyer/tenant agreements, REALTORS® must advise potential clients of:
 
	the REALTOR®’s company policies regarding cooperation;

	the fact that broker compensation is not set by law and is fully negotiable;

	the amount of compensation to be paid by the client, if any;

	the potential for additional or offsetting compensation from other brokers, from the seller or landlord, or from other parties;

	any potential for the buyer/tenant representative to act as a disclosed dual agent, e.g., listing broker, subagent, landlord’s agent, etc.; and 

	the possibility that sellers or sellers’ representatives may not treat the existence, terms, or conditions of offers as confidential unless confidentiality is required by law, regulation, or by any confidentiality agreement between the parties. (Adopted 1/93, Renumbered 1/98, Amended 1/06 and 6/5/25)

 
Standard of Practice 1-14
Fees for preparing appraisals or other valuations shall not be contingent upon the amount of the appraisal or valuation. (Adopted 1/02)
 
Standard of Practice 1-15
REALTORS®, in response to inquiries from buyers or cooperating brokers shall, with the sellers’ approval, disclose the existence of offers on the property. Where disclosure is authorized, REALTORS® shall also disclose, if asked, whether offers were obtained by the listing licensee, another licensee in the listing firm, or by a cooperating broker. (Adopted 1/03, Amended 1/09)
 
Standard of Practice 1-16
When acting as a listing broker or property manager, REALTORS® shall not access or use, or permit or enable others to access or use, property on terms or conditions other than those established by the owner or seller. (Adopted 1/12, Amended 6/5/25)
 
 
Article 2
REALTORS® shall avoid exaggeration, misrepresentation, or concealment of pertinent facts relating to the property or the transaction. REALTORS® shall not, however, be obligated to discover latent defects in the property, to advise on matters outside the scope of their real estate license, or to disclose facts which are confidential under the scope of agency or non-agency relationships as defined by state law. (Amended 1/00)
 
Standard of Practice 2-1
REALTORS® shall only be obligated to discover and disclose adverse factors reasonably apparent to someone with expertise in those areas required by their real estate licensing authority. Article 2 does not impose upon the REALTOR® the obligation of expertise in other professional or technical disciplines. (Amended 1/96)
 
Standard of Practice 2-2
(Renumbered as Standard of Practice 1-12 1/98)
 
Standard of Practice 2-3
(Renumbered as Standard of Practice 1-13 1/98)
 
Standard of Practice 2-4
REALTORS® shall not be parties to the naming of a false consideration in any document, unless it be the naming of an obviously nominal consideration.
 
Standard of Practice 2-5
Factors defined as “non-material” by law or regulation or which are expressly referenced in law or regulation as not being subject to disclosure are considered not “pertinent” for purposes of Article 2. (Adopted 1/93)
 
Article 3
REALTORS® shall cooperate with other brokers except when cooperation is not in the client’s best interest. The obligation to cooperate does not include the obligation to share commissions, fees, or to otherwise compensate another broker. (Amended 1/95)
 
Standard of Practice 3-1
When acting as exclusive agents or brokers of sellers/ REALTORS® will work with sellers/landlords to establish the terms and conditions of offers to cooperate. Unless expressly indicated in offers to cooperate, cooperating brokers may not assume that the offer of cooperation includes an offer of compensation. (Amended 1/99 and 6/5/25)
 
 
 
Standard of Practice 3-2
If compensation is offered or advertised by the listing broker, any change in offered compensation must be communicated as soon as practical. After a REALTOR® has submitted an offer to purchase or lease property, the listing broker may not unilaterally modify the offered compensation.
 
REALTORS® are prohibited from delaying or withholding delivery of a buyer’s/tenant’s offer while attempting to negotiate compensation. These ethical obligations in no way restrict the REALTORS®' or clients' ability to negotiate compensation in the clients' best interest, including in offers to purchase or lease. (Amended 6/5/25)
 
 
Standard of Practice 3-3
Standard of Practice 3-2 does not preclude the listing broker and cooperating broker from entering into an agreement to change cooperative compensation. (Adopted 1/94)
 
Standard of Practice 3-4
(Deleted 1/26)
 
Standard of Practice 3-5
It is the obligation of subagents to promptly disclose all pertinent facts to the principal’s agent prior to as well as after a purchase or lease agreement is executed. (Amended 1/93) 
 
Standard of Practice 3-6
REALTORS® shall disclose the existence of accepted offers, including offers with unresolved contingencies, to any broker seeking cooperation. (Adopted 5/86, Amended 1/04)
 
Standard of Practice 3-7
When seeking information from another REALTOR® concerning property under a management or listing agreement, REALTORS® shall disclose their REALTOR® status and whether their interest is personal or on behalf of a client and, if on behalf of a client, their relationship with the client. (Amended 1/11)
 
Standard of Practice 3-8
REALTORS® shall not misrepresent the availability of access to show or inspect a listed property. (Amended 11/87)
 
Standard of Practice 3-9
When acting as a cooperating broker, or in a capacity other than as a listing broker or property manager, REALTORS® shall not access or use, or permit or enable others to access or use, property on terms or conditions other than those established by the owner or seller. (Adopted 1/10, Amended 1/23 and 6/5/25)
 
Standard of Practice 3-10
The duty to cooperate established in Article 3 relates to the obligation to share information on listed property, and to make property available to other brokers for showing to prospective purchasers/tenants when it is in the best interests of sellers/landlords. (Adopted 1/11)
 
Standard of Practice 3-11
REALTORS® may not refuse to cooperate on the basis of a broker’s race, color, religion, sex, disability, familial status, national origin, sexual orientation, or gender identity. (Adopted 1/20, Amended 1/23)
 
Article 4
REALTORS® who have a present ownership interest in property for sale or lease, or contemplated interest to purchase or lease property, must disclose in writing the existence of such interest to all parties to the transaction prior to a party signing any agreement.
(Amended 1/25)
 
Standard of Practice 4-1
The present ownership interest in property for sale or lease, or contemplated interest to purchase or lease property, includes transactions in which REALTORS®:
	represent themselves

	represent a member of their immediate family

	represent their firm or any broker or agent thereof

	represent an entity in which the REALTOR® or member of their immediate family has a legal interest. (Adopted 2/86, Amended 1/25)

 
Standard of Practice 4-2
REALTORS® are not required to disclose the identity of the client or customer, nor the specific nature of the interest referred to in Article 4, but must disclose that an interest exists. (Adopted 1/25)
 
Article 5
REALTORS® shall not undertake to provide professional services concerning a property or its value where they have a present or contemplated interest unless such interest is specifically disclosed to all affected parties.
 
Article 6
REALTORS® shall not accept any commission, rebate, or profit on expenditures made for their client, without the client’s knowledge and consent.
 
When recommending real estate products or services (e.g., homeowner’s insurance, warranty programs, mortgage financing, title insurance, etc.), REALTORS® shall disclose to the client or customer to whom the recommendation is made any financial benefits or fees, other than real estate referral fees, the REALTOR® or REALTOR®’s firm may receive as a direct result of such recommendation. (Amended 1/99)
 
Standard of Practice 6-1
REALTORS® shall not recommend or suggest to a client or a customer the use of services of another organization or business entity in which they have a direct interest without disclosing such interest at the time of the recommendation or suggestion. (Amended 5/88)
 
Article 7
In a transaction, REALTORS® shall not accept compensation from more than one party, even if permitted by law, without disclosure to, and the informed consent of the REALTOR®’s client or clients. (Amended 1/93 and 1/26)
 
Article 8
REALTORS® shall keep in a special account in an appropriate financial institution, separated from their own funds, monies coming into their possession in trust for other persons, such as escrows, trust funds, clients’ monies, and other like items.
 
Article 9
REALTORS®, for the protection of all parties, shall assure whenever possible that all agreements related to real estate transactions including, but not limited to, listing and representation agreements, purchase contracts, and leases are in writing in clear and understandable language expressing the specific terms, conditions, obligations and commitments of the parties. A copy of each agreement shall be furnished to each party to such agreements upon their signing or initialing. (Amended 1/04)
 
Standard of Practice 9-1
For the protection of all parties, REALTORS® shall use reasonable care to ensure that documents pertaining to the purchase, sale, or lease of real estate are kept current through the use of written extensions or amendments. (Amended 1/93)
 
Standard of Practice 9-2
When assisting or enabling a client or customer in establishing a contractual relationship (e.g., listing and representation agreements, purchase agreements, leases, etc.) in person, electronically, or through any other means, REALTORS® shall make reasonable efforts to explain the nature and disclose the specific terms of the contractual relationship being established prior to it being agreed to by a contracting party. (Adopted 1/07, Amended 6/5/25)
 

Duties to the Public
Article 10
REALTORS® shall not deny equal professional services to any person for reasons of race, color, religion, sex, disability, familial status, national origin, sexual orientation, or gender identity. REALTORS® shall not be parties to any plan or agreement to discriminate against a person or persons on the basis of race, color, religion, sex, disability, familial status, national origin, sexual orientation, or gender identity. (Amended 1/23)
 
REALTORS®, in their real estate employment practices, shall not discriminate against any person or persons on the basis of race, color, religion, sex, disability, familial status, national origin, sexual orientation, or gender identity. (Amended 1/23)
 
Standard of Practice 10-1
When involved in the sale or lease of a residence, REALTORS® shall not volunteer information regarding the racial, religious or ethnic composition of any neighborhood, however, REALTORS® may provide other demographic information. REALTORS® shall not engage in any activity which may result in panic selling or steering. (Adopted 1/94, Amended 1/06 and 6/5/25)

Standard of Practice 10-2
When not involved in the sale or lease of a residence, REALTORS® may provide demographic information related to a property, transaction or professional assignment to a party if such demographic information is (a) deemed by the REALTOR® to be needed to assist with or complete, in a manner consistent with Article 10, a real estate transaction or professional assignment and (b) is obtained or derived from a recognized, reliable, independent, and impartial source. The source of such information and any additions, deletions, modifications, interpretations, or other changes shall be disclosed in reasonable detail. (Adopted 1/05, Renumbered 1/06)
 
Standard of Practice 10-3
REALTORS® shall not print, display or circulate any statement or advertisement with respect to selling or renting of a property that indicates any preference, limitations or discrimination based on race, color, religion, sex, disability, familial status, national origin, sexual orientation, or gender identity. (Adopted 1/94, Renumbered 1/05 and 1/06, Amended 1/14 and 1/23)
 
Standard of Practice 10-4
As used in Article 10 “real estate employment practices” relates to employees and independent contractors providing real estate-related services and the administrative and clerical staff directly supporting those individuals. (Adopted 1/00, Renumbered 1/05 and 1/06)
 
Standard of Practice 10-5
REALTORS®, in their capacity as real estate professionals, in association with their real estate businesses, or in their real estate-related activities shall not harass any person or persons based on race, color, religion, sex, disability, familial status, national origin, sexual orientation, or gender identity.
 
As used in this Code of Ethics, harassment is unwelcome behavior directed at an individual or group based on one or more of the above protected characteristics where the purpose or effect of the behavior is to create a hostile, abusive, or intimidating environment which adversely affects their ability to access equal professional services or employment opportunity. (Adopted and effective November 13, 2020, Amended 1/23 and 6/5/25)
 
 
Article 11
The services which REALTORS® provide to their clients and customers shall conform to the standards of practice and competence which are reasonably expected in the specific real estate disciplines in which they engage; specifically, residential real estate brokerage, real property management, commercial and industrial real estate brokerage, land brokerage, real estate appraisal, real estate counseling, real estate syndication, real estate auction, and international real estate.
 
REALTORS® shall not undertake to provide specialized professional services concerning a type of property or service that is outside their field of competence unless they engage the assistance of one who is competent on such types of property or service, or unless the facts are fully disclosed to the client. Any persons engaged to provide such assistance shall be so identified to the client and their contribution to the assignment should be set forth. (Amended 1/10)
 
Standard of Practice 11-1
When REALTORS® prepare opinions of real property value or price they must:
	be knowledgeable about the type of property being valued,

	have access to the information and resources necessary to formulate an accurate opinion, and

	be familiar with the area where the subject property is located unless lack of any of these is disclosed to the party requesting the opinion in advance.

 
When an opinion of value or price is prepared other than in pursuit of a listing or to assist a potential purchaser in formulating a purchase offer, the opinion shall include the following unless the party requesting the opinion requires a specific type of report or different data set:


	identification of the subject property

	date prepared

	defined value or price

	limiting conditions, including statements of purpose(s) and intended user(s)

	any present or contemplated interest, including the possibility of representing the seller/landlord or buyers/tenants

	basis for the opinion, including applicable market data

	if the opinion is not an appraisal, a statement to that effect

	disclosure of whether and when a physical inspection of the property’s exterior was conducted

	disclosure of whether and when a physical inspection of the property’s interior was conducted

	disclosure of whether the REALTOR® has any conflicts of interest (Amended 1/14)

 
Standard of Practice 11-2
The obligations of the Code of Ethics in respect of real estate disciplines other than appraisal shall be interpreted and applied in accordance with the standards of competence and practice which clients and the public reasonably require to protect their rights and interests considering the complexity of the transaction, the availability of expert assistance, and, where the REALTOR® is an agent or subagent, the obligations of a fiduciary or the applicable duties required by law. (Amended 1/25)
 
Standard of Practice 11-3
When REALTORS® provide consultive services to clients which involve advice or counsel for a fee (not a commission), such advice shall be rendered in an objective manner and the fee shall not be contingent on the substance of the advice or counsel given. If brokerage or transaction services are to be provided in addition to consultive services, a separate compensation may be paid with prior agreement between the client and REALTOR®. (Adopted 1/96)
 
Standard of Practice 11-4
The competency required by Article 11 relates to services contracted for between REALTORS® and their clients or customers; the duties expressly imposed by the Code of Ethics; and the duties imposed by law or regulation. (Adopted 1/02)
 
 
Article 12
REALTORS® shall be honest and truthful in their real estate communications and shall present a true picture in their advertising, marketing, and other representations. REALTORS® shall ensure that their status as real estate professionals is readily apparent in their advertising, marketing, and other representations, and that the recipients of all real estate communications are, or have been, notified that those communications are from a real estate professional. (Amended 1/08)
 
Standard of Practice 12-1
REALTORS® must not represent that their brokerage services to a client or customer are free or available at no cost to their clients, unless the REALTOR® will receive no financial compensation from any source for those services. (Amended 1/22)
 
Standard of Practice 12-2
(Deleted 1/20)
 
Standard of Practice 12-3
The offering of premiums, prizes, merchandise discounts or other inducements to list, sell, purchase, or lease is not, in itself, unethical even if receipt of the benefit is contingent on listing, selling, purchasing, or leasing through the REALTOR® making the offer. However, REALTORS® must exercise care and candor in any such advertising or other public or private representations so that any party interested in receiving or otherwise benefiting from the REALTOR®’s offer will have clear, thorough, advance understanding of all the terms and conditions of the offer. The offering of any inducements to do business is subject to the limitations and restrictions of state law and the ethical obligations established by any applicable Standard of Practice. (Amended 1/95)
 
Standard of Practice 12-4
REALTORS® shall not offer for sale/lease or advertise property without authority. When acting as listing brokers or as subagents, REALTORS® shall not quote a price different from that agreed upon with the seller/landlord. (Amended 1/93)
 
Standard of Practice 12-5
REALTORS® shall not advertise nor permit any person employed by or affiliated with them to advertise real estate services or listed property in any medium (e.g., electronically, print, radio, television, etc.) without disclosing the name of that REALTOR®’s firm in a reasonable and readily apparent manner either in the advertisement or in electronic advertising via a link to a display with all required disclosures. (Adopted 11/86, Amended 1/16)
 
Standard of Practice 12-6
REALTORS®, when advertising unlisted real property for sale/lease in which they have an ownership interest, shall disclose their status as both owners/landlords and as REALTORS® or real estate licensees. (Amended 1/93)
 
Standard of Practice 12-7
Only REALTORS® who participated in the transaction as the listing broker or cooperating broker (selling broker) may claim to have “sold” the property. Prior to closing, a cooperating broker may post a “sold” sign only with the consent of the listing broker. (Amended 1/96)
 
Standard of Practice 12-8
The obligation to present a true picture in representations to the public includes information presented, provided, or displayed on REALTORS®’ websites. REALTORS® shall use reasonable efforts to ensure that information on their websites is current. When it becomes apparent that information on a REALTOR®’s website is no longer current or accurate, REALTORS® shall promptly take corrective action. (Adopted 1/07)
 
Standard of Practice 12-9
REALTOR® firm websites shall disclose the firm’s name and state(s) of licensure in a reasonable and readily apparent manner.
Websites of REALTORS® and non-member licensees affiliated with a REALTOR® firm shall disclose the firm’s name and that REALTOR®’s or non-member licensee’s state(s) of licensure in a reasonable and readily apparent manner. (Adopted 1/07)
Standard of Practice 12-10
REALTORS®’ obligation to present a true picture in their advertising and representations to the public includes Internet content, images, and the URLs and domain names they use, and prohibits REALTORS® from:
	engaging in deceptive or unauthorized framing of real estate brokerage websites;

	manipulating (e.g., presenting content developed by others) listing and other content in any way that produces a deceptive or misleading result;

	deceptively using metatags, keywords or other devices/methods to direct, drive, or divert Internet traffic; or

	presenting content developed by others without either attribution or without permission; or

	otherwise misleading consumers, including use of misleading images. (Adopted 1/07, Amended 1/18)

 
Standard of Practice 12-11
REALTORS® intending to share or sell consumer information gathered via the Internet shall disclose that possibility in a reasonable and readily apparent manner. (Adopted 1/07)
 
Standard of Practice 12-12
REALTORS® shall not:
	use URLs or domain names that present less than a true picture, or

	register URLs or domain names which, if used, would present less than a true picture. (Adopted 1/08)

 
Standard of Practice 12-13
The obligation to present a true picture in advertising, marketing, and representations allows REALTORS® to use and display only professional designations, certifications, and other credentials to which they are legitimately entitled. (Adopted 1/08)
 
 
Article 13
REALTORS® shall not engage in activities that constitute the unauthorized practice of law and shall recommend that legal counsel be obtained when the interest of any party to the transaction requires it.
 
 
Article 14
If charged with unethical practice or asked to present evidence or to cooperate in any other way, in any professional standards proceeding or investigation, REALTORS® shall place all pertinent facts before the proper tribunals of the Member Board or affiliated institute, society, or council in which membership is held and shall take no action to disrupt or obstruct such processes. (Amended 1/99)
 
Standard of Practice 14-1
REALTORS® shall not be subject to disciplinary proceedings in more than one Board of REALTORS® or affiliated institute, society, or council in which they hold membership with respect to alleged violations of the Code of Ethics relating to the same transaction or event. (Amended 1/95)
 
Standard of Practice 14-2
REALTORS® shall not make any unauthorized disclosure or dissemination of the allegations, findings, or decision developed in connection with an ethics hearing or appeal or in connection with an arbitration hearing or procedural review. (Amended 1/92)
 
Standard of Practice 14-3
REALTORS® shall not obstruct the Board’s investigative or professional standards proceedings by instituting or threatening to institute actions for libel, slander, or defamation against any party to a professional standards proceeding or their witnesses based on the filing of an arbitration request, an ethics complaint, or testimony given before any tribunal. (Adopted 11/87, Amended 1/99)
 
Standard of Practice 14-4
REALTORS® shall not intentionally impede the Board’s investigative or disciplinary proceedings by filing multiple ethics complaints based on the same event or transaction. (Adopted 11/88)
 

Duties to REALTORS®
Article 15
REALTORS® shall not knowingly or recklessly make false or misleading statements about other real estate professionals, their businesses, or their business practices. (Amended 1/12)
 
Standard of Practice 15-1
REALTORS® shall not knowingly or recklessly file false or unfounded ethics complaints. (Adopted 1/00)
 
Standard of Practice 15-2
The obligation to refrain from making false or misleading statements about other real estate professionals, their businesses, and their business practices includes the duty to not knowingly or recklessly publish, repeat, retransmit, or republish false or misleading statements made by others. This duty applies whether false or misleading statements are repeated in person, in writing, by technological means (e.g., the Internet), or by any other means. (Adopted 1/07, Amended 1/12)
 
Standard of Practice 15-3
The obligation to refrain from making false or misleading statements about other real estate professionals, their businesses, and their business practices includes the duty to publish a clarification about or to remove statements made by others on electronic media the REALTOR® controls once the REALTOR® knows the statement is false or misleading. (Adopted 1/10, Amended 1/12)
 
 
Article 16
REALTORS® shall not engage in any practice or take any action inconsistent with exclusive representation or exclusive brokerage relationship agreements that other REALTORS® have with clients. (Amended 1/04)
 
Standard of Practice 16-1
Article 16 is not intended to prohibit aggressive or innovative business practices which are otherwise ethical and does not prohibit disagreements with other REALTORS® involving commission, fees, compensation or other forms of payment or expenses. (Adopted 1/93, Amended 1/95)
 
Standard of Practice 16-2
Article 16 does not preclude REALTORS® from making general announcements to prospects describing their services and the terms of their availability even though some recipients may have entered into agency agreements or other exclusive relationships with another REALTOR®. A general telephone canvass, general mailing or distribution addressed to all prospects in a given geographical area or in a given profession, business, club, or organization, or other classification or group is deemed “general” for purposes of this standard. (Amended 1/04)
 
Article 16 is intended to recognize as unethical two basic types of solicitations:
First, telephone or personal solicitations of property owners who have been identified by a real estate sign, multiple listing compilation, or other information service as having exclusively listed their property with another REALTOR® and
 
Second, mail or other forms of written solicitations of prospects whose properties are exclusively listed with another REALTOR® when such solicitations are not part of a general mailing but are directed specifically to property owners identified through compilations of current listings, “for sale” or “for rent” signs, or other sources of information required by Article 3 and Multiple Listing Service rules to be made available to other REALTORS® under offers of subagency or cooperation. (Amended 1/04)
 
Standard of Practice 16-3
Article 16 does not preclude REALTORS® from contacting the client of another broker for the purpose of offering to provide, or entering into a contract to provide, a different type of real estate service unrelated to the type of service currently being provided (e.g., property management as opposed to brokerage) or from offering the same type of service for property not subject to other brokers’ exclusive agreements. However, information received through a Multiple Listing Service or any other offer of cooperation may not be used to target clients of other REALTORS® to whom such offers to provide services may be made. (Amended 1/04)
 
Standard of Practice 16-4
REALTORS® shall not solicit a listing which is currently listed exclusively with another broker. However, if the listing broker, when asked by the REALTOR®, refuses to disclose the expiration date and nature of such listing, i.e., an exclusive right to sell, an exclusive agency, open listing, or other form of contractual agreement between the listing broker and the client, the REALTOR® may contact the owner to secure such information and may discuss the terms upon which the REALTOR® might take a future listing or, alternatively, may take a listing to become effective upon expiration of any existing exclusive listing. (Amended 1/94)
 
Standard of Practice 16-5
REALTORS® shall not solicit buyer/tenant agreements from buyers/ tenants who are subject to exclusive buyer/tenant agreements. However, if asked by a REALTOR®, the broker refuses to disclose the expiration date of the exclusive buyer/tenant agreement, the REALTOR® may contact the buyer/tenant to secure such information and may discuss the terms upon which the REALTOR® might enter into a future buyer/tenant agreement or, alternatively, may enter into a buyer/tenant agreement to become effective upon the expiration of any existing exclusive buyer/tenant agreement. (Adopted 1/94, Amended 1/98)
 
Standard of Practice 16-6
When REALTORS® are contacted by the client of another REALTOR® regarding the creation of an exclusive relationship to provide the same type of service, and REALTORS® have not directly or indirectly initiated such discussions, they may discuss the terms upon which they might enter into a future agreement or, alternatively, may enter into an agreement which becomes effective upon expiration of any existing exclusive agreement. (Amended 1/98)
 
Standard of Practice 16-7
The fact that a prospect has retained a REALTOR® as an exclusive representative or exclusive broker in one or more past transactions does not preclude other REALTORS® from seeking such prospect’s future business. (Amended 1/04)
 
Standard of Practice 16-8
The fact that an exclusive agreement has been entered into with a REALTOR® shall not preclude or inhibit any other REALTOR® from entering into a similar agreement after the expiration of the prior agreement. (Amended 1/98)
 
Standard of Practice 16-9
REALTORS®, prior to entering into a representation agreement, have an affirmative obligation to make reasonable efforts to determine whether the prospect is subject to a current, valid exclusive agreement to provide the same type of real estate service. (Amended 1/04)
 
Standard of Practice 16-10
REALTORS®, acting as buyer or tenant representatives or brokers, shall disclose that relationship to the seller/landlord’s representative or broker at first contact and shall provide written confirmation of that disclosure to the seller/landlord’s representative or broker not later than execution of a purchase agreement or lease. (Amended 1/04)
 
Standard of Practice 16-11
(Deleted 6/5/25)
 
REALTORS® shall make any request for anticipated compensation from the seller/landlord at first contact. (Amended 1/98)
 
Standard of Practice 16-12
REALTORS®, acting as representatives or brokers of sellers/landlords or as subagents of listing brokers, shall disclose that relationship to buyers/tenants as soon as practicable and shall provide written confirmation of such disclosure to buyers/tenants not later than execution of any purchase or lease agreement. (Amended 1/04)
 
Standard of Practice 16-13
All dealings concerning property exclusively listed, or with buyer/tenants who are subject to an exclusive agreement shall be carried on with the client’s representative or broker, and not with the client, except with the consent of the client’s representative or broker or except where such dealings are initiated by the client.
 
Before providing substantive services (such as writing a purchase offer or presenting a CMA) to prospects, REALTORS® shall ask prospects whether they are a party to any exclusive representation agreement. REALTORS® shall not knowingly provide substantive services concerning a prospective transaction to prospects who are parties to exclusive representation agreements, except with the consent of the prospects’ exclusive representatives or at the direction of prospects. (Adopted 1/93, Amended 1/04)
 
Standard of Practice 16-14
REALTORS® are free to enter into contractual relationships or to negotiate with sellers/landlords, buyers/tenants or others who are not subject to an exclusive agreement but shall not knowingly obligate them to pay more than one commission except with their informed consent. (Amended 1/98)
 
Standard of Practice 16-15
In cooperative transactions REALTORS® shall compensate cooperating REALTORS® (principal brokers) and shall not compensate nor offer to compensate, directly or indirectly, any of the sales licensees employed by or affiliated with other REALTORS® without the prior express knowledge and consent of the cooperating broker.
 
Standard of Practice 16-16
(Deleted 6/5/25)
 
Standard of Practice 16-17
REALTORS®, acting as subagents or as buyer/tenant representatives or brokers, shall not attempt to extend a listing broker’s offer of cooperation and/or compensation to other brokers without the consent of the listing broker. (Amended 1/04)
 
Standard of Practice 16-18
REALTORS® shall not use information obtained from listing brokers through offers to cooperate made through multiple listing services or through other offers of cooperation to refer listing brokers’ clients to other brokers or to create buyer/tenant relationships with listing brokers’ clients, unless such use is authorized by listing brokers. (Amended 1/02)
 
 
 
Standard of Practice 16-19
Signs giving notice of property for sale, rent, lease, or exchange shall not be placed on property without consent of the seller/landlord. (Amended 1/93)
 
Standard of Practice 16-20
REALTORS®, prior to or after their relationship with their current firm is terminated, shall not induce clients of their current firm to cancel exclusive contractual agreements between the client and that firm. This does not preclude REALTORS® (principals) from establishing agreements with their associated licensees governing assignability of exclusive agreements. (Adopted 1/98, Amended 1/10)
 
 
Article 17
In the event of contractual disputes or specific non-contractual disputes as defined in Standard of Practice 17-4 between REALTORS® (principals) associated with different firms, arising out of their relationship as REALTORS®, the REALTORS® shall mediate the dispute if the Board requires its members to mediate. If the dispute is not resolved through mediation, or if mediation is not required, REALTORS® shall submit the dispute to arbitration in accordance with the policies of the Board rather than litigate the matter.
 
In the event clients of REALTORS® wish to mediate or arbitrate contractual disputes arising out of real estate transactions, REALTORS® shall mediate or arbitrate those disputes in accordance with the policies of the Board, provided the clients agree to be bound by any resulting agreement or award.
 
The obligation to participate in mediation and arbitration contemplated by this Article includes the obligation of REALTORS® (principals) to cause their firms to mediate and arbitrate and be bound by any resulting agreement or award. (Amended 1/12)
 
Standard of Practice 17-1
The filing of litigation and refusal to withdraw from it by REALTORS® in an arbitrable matter constitutes a refusal to arbitrate. (Adopted 2/86)
 
Standard of Practice 17-2
Article 17 does not require REALTORS® to mediate in those circumstances when all parties to the dispute advise the Board in writing that they choose not to mediate through the Board’s facilities. The fact that all parties decline to participate in mediation does not relieve REALTORS® of the duty to arbitrate.
 
Article 17 does not require REALTORS® to arbitrate in those circumstances when all parties to the dispute advise the Board in writing that they choose not to arbitrate before the Board. (Amended 1/12)
 
 
 
Standard of Practice 17-3
REALTORS®, when acting solely as principals in a real estate transaction, are not obligated to arbitrate disputes with other REALTORS® absent a specific written agreement to the contrary. (Adopted 1/96)
 
 
Standard of Practice 17-4
Specific non-contractual disputes that are subject to arbitration pursuant to Article 17 are:

	Where a listing broker has compensated a cooperating broker and another cooperating broker subsequently claims to be the procuring cause of the sale or lease. In such cases the complainant may name the first cooperating broker as respondent and arbitration may proceed without the listing broker being named as a respondent. When arbitration occurs between two (or more) cooperating brokers and where the listing broker is not a party, the amount in dispute and the amount of any potential resulting award is limited to the amount paid to the respondent by the listing broker, or the amount of compensation outlined within the terms of any valid buyer representation agreement between the buyer and the complainant, whichever is less, and any amount credited or paid to a party to the transaction at the direction of the respondent. Alternatively, if the complaint is brought against the listing broker, the listing broker may name the first cooperating broker as a third-party respondent. In either instance the decision of the hearing panel as to procuring cause shall be conclusive with respect to all current or subsequent claims of the parties for compensation arising out of the underlying cooperative transaction.(Adopted 1/97, Amended 1/07, and 1/26)

 
	Where a buyer or tenant representative is compensated by the seller or landlord, and not by the listing broker, and the listing broker, as a result, reduces the commission owed by the seller or landlord and, subsequent to such actions, another cooperating broker claims to be the procuring cause of sale or lease. In such cases the complainant may name the first cooperating broker as respondent and arbitration may proceed without the listing broker being named as a respondent. When arbitration occurs between two (or more) cooperating brokers and where the listing broker is not a party, the amount in dispute and the amount of any potential resulting award is limited to the amount paid to the respondent by the seller or landlord, or the amount of compensation outlined within the terms of any valid buyer representation agreement between the buyer and the complainant, whichever is less, and any amount credited or paid to a party to the transaction at the direction of the respondent. Alternatively, if the complaint is brought against the listing broker, the listing broker may name the first cooperating broker as a third-party respondent. In either instance the decision of the hearing panel as to procuring cause shall be conclusive with respect to all current or subsequent claims of the parties for compensation arising out of the underlying cooperative transaction. (Adopted 1/97, Amended 1/07 and 1/26)


	Where a buyer or tenant representative is compensated by the buyer or tenant and, as a result, the listing broker reduces the commission owed by the seller or landlord and, subsequent to such actions, another cooperating broker claims to be the procuring cause of sale or lease. In such cases the complainant may name the first cooperating broker as respondent and arbitration may proceed without the listing broker being named as a respondent. When arbitration occurs between two (or more) cooperating brokers and where the listing broker is not a party, the amount in dispute and the amount of any potential resulting award is limited to the amount paid to the respondent by the buyer or tenant, or the amount of compensation outlined within the terms of any valid buyer representation agreement between the buyer and the complainant, whichever is less. Alternatively, if the complaint is brought against the listing broker, the listing broker may name the first cooperating broker as a third-party respondent. In either instance the decision of the hearing panel as to procuring cause shall be conclusive with respect to all current or subsequent claims of the parties for compensation arising out of the underlying cooperative transaction. (Adopted 1/97, Amended 1/26)

 
	Where two or more listing brokers claim entitlement to compensation pursuant to open listings with a seller or landlord who agrees to participate in arbitration (or who requests arbitration) and who agrees to be bound by the decision. In cases where one of the listing brokers has been compensated by the seller or landlord, the other listing broker, as complainant, may name the first listing broker as respondent and arbitration may proceed between the brokers. (Adopted 1/97)


	Where a buyer or tenant representative is compensated by the seller or landlord, and not by the listing broker, and the listing broker, as a result, reduces the commission owed by the seller or landlord and, subsequent to such actions, claims to be the procuring cause of sale or lease. In such cases arbitration shall be between the listing broker and the buyer or tenant representative and the amount in dispute is limited to the amount of the reduction of commission to which the listing broker agreed. (Adopted 1/05)

 
Standard of Practice 17-5
The obligation to arbitrate established in Article 17 includes disputes between REALTORS® (principals) in different states in instances where, absent an established inter-association arbitration agreement, the REALTOR® (principal) requesting arbitration agrees to submit to the jurisdiction of, travel to, participate in, and be bound by any resulting award rendered in arbitration conducted by the respondent(s) REALTOR®’s association, in instances where the respondent(s) REALTOR®’s association determines that an arbitrable issue exists. (Adopted 1/07)
 

Explanatory Notes
The reader should be aware of the following policies which have been approved by the Board of Directors of the National Association:
In filing a charge of an alleged violation of the Code of Ethics by a REALTOR®, the charge must read as an alleged violation of one or more Articles of the Code. Standards of Practice may be cited in support of the charge.
 
The Standards of Practice serve to clarify the ethical obligations imposed by the various Articles and supplement, and do not substitute for, the Case Interpretations in Interpretations of the Code of Ethics.
 
Modifications to existing Standards of Practice and additional new Standards of Practice are approved from time to time. Readers are cautioned to ensure that the most recent publications are utilized.
 

A synopsis of the concepts of the noted Articles within the learning objective follows.

	Article 1: Basic concepts of the Article include the obligation to protect and promote the interests of the client and an explanation that this obligation is one of fidelity in the nature of a fiduciary relationship. The Article also specifies that this obligation of fidelity does not relieve the REALTOR® of the obligation to treat all parties honestly. Important Standards of Practice under Article 1 which are recommended to be discussed, as time allows, include:


	Standard of Practice 1-5 defines the conditions under which a REALTOR® may engage in disclosed dual agency.


	Standard of Practice 1-6 specifies the obligation to present all offers and counter-offers objectively and as quickly as possible.


	Standards of Practice 1-7 and 1-8 include the obligation to present all offers until closing and/or acceptance (depending on the party with whom the REALTOR® is working) and specify additional conditions as to how and when this obligation applies.


	Standard of Practice 1-9 defines the obligation of confidentiality.


	Standards of Practice 1-12 and 1-13 specify disclosure obligations of REALTORS® upon taking a listing or entering into a buyer/tenant agreement.


	Standard of Practice 1-15 authorizes disclosure of the existence of offers on a property with a seller’s approval.


	Standard of Practice 1-16 cautions REALTORS® not to access or use, or allow others to access or use, listed property on terms and conditions other than those authorized by the seller.


	Article 2: Article 2 might be commonly termed the "property or transaction disclosure" article. Its principles include the obligation not to exaggerate, misrepresent or conceal pertinent facts about the property or the transaction. Article 2 is limited, however, in that it does not include an obligation to discover latent defects, advise on matters outside the scope on one’s real estate license or to disclose facts which are confidential under the scope of agency duties. Standards of Practice 2-1 should be discussed in that it further clarifies the obligation to discover and disclose adverse factors. The discovery obligation extends only to those factors which would be within the expertise required by the real estate licensing authority and does not impose an obligation of expertise in other professional or technical disciplines.


	Article 3: Article 3 is the "cooperation" article. The concepts of cooperation and compensation should be distinguished. In particular, the article’s admonition that the obligation of cooperation does not include the obligation to share commissions should be noted. Standards of Practice under Article 3 which are recommended include Standards of Practice 3-1, 3-2 and 3-4.


	Standard of Practice 3-1 affirms the distinction between cooperation and compensation. Listing agents/brokers establish the terms and conditions of offers to cooperate. Cooperating brokers may not assume that cooperation includes compensation. Cooperating brokers must ascertain the terms of compensation, if any, before beginning efforts to accept the offer of cooperation.


	Standard of Practice 3-1 obligates the REALTOR® making an offer of compensation to timely communicate any change in that offered compensation prior to the time a cooperating REALTOR® submits an offer to purchase/lease the property.


	Standard of Practice 3-4 defines the disclosure obligations of listing agents/brokers to disclose dual or variable rate commission arrangements and the obligation of buyer/tenant representatives to disclose such information to their client.


	Article 9: Article 9’s primary concept is to require REALTORS® to assure, whenever possible, that agreements be in writing, expressing the specific terms and obligations of the parties. In addition, Standard of Practice 9-1 amplifies this obligation by requiring REALTORS® to use reasonable care to ensure that these documents are kept current through the use of written extensions or amendments.


	Article 11: Article 11 deals with the standard of competence a REALTOR® must maintain for the discipline in which the REALTOR® engages. In addition, the Article sets forth the principle that a REALTOR® who works outside the field of competence in which the REALTOR® typically engages must either engage the assistance of one who is competent in that field or fully disclose the facts to the client.

 
	Article 12: Article 12 might be called the "truth in advertising" article. Its call is for REALTORS® to present a "true picture" in real estate related advertising and representations to the public, including those online and in social media. Standard of Practice 12-7 should be included for discussion. This Standard of Practice covers the use of the term "sold" in signs and advertising.


	Article 16: Article 16 encompasses the idea of non-interference with agency and other exclusive relationships of other REALTORS®. Its central premise is that a REALTOR® shall not engage in any practice or take any action which is inconsistent with the agency or other exclusive relationship that other REALTORS® have with clients. While Article 16 is a relatively short Article, it has many Standards of Practice which have been established to support it. Discussion of the following Standards of Practice is recommended as time allows:


✓Standard of Practice 16-2: This Standard of Practice clarifies the types of personal, mail and other forms of written solicitations which are ethical and unethical. Explanation should be given that "general" types of solicitation, as defined in the Standard of Practice, are not unethical and that the Standard of Practice is narrow and specific as to the types of solicitations which are recognized as unethical under Article 16.

✓Standard of Practice 16-4 and 16-6: These two companion Standards of Practice specify the appropriate conduct of a REALTOR® when confronted with issues regarding solicitation of a listed property. While the basic premise of Standard of Practice 16-4 is that solicitation of a listing which is currently listed exclusively with another REALTOR® is unethical, procedures are set out in Standard of Practice 16-4 and 16-6 which modify this basic premise under certain limited conditions. Standard of Practice 16-5 deals with parallel issues in the solicitation of buyers/tenants subject to exclusive buyer/tenant agreements.

✓Standard of Practice 16-9: This Standard of Practice specifies the conditions under which a REALTOR® is required to inquire of a prospective client as to the client being subject to another exclusive agreement. The Standard of Practice requires REALTORS® to make reasonable efforts to determine whether the client is subject to another current, valid, exclusive agreement prior to the REALTOR® entering into an agency agreement or other exclusive relationship with the client.

✓Standard of Practice 16-13: Standard of Practice 16-13 sets out the obligation not to deal with another REALTOR®’s client who is subject to an exclusive agreement unless the client’s agent or broker gives consent or unless the client initiates such dealings.

	Article 17: Article 17: Article 17 establishes the REALTOR®’s obligation to arbitrate (and to mediate, if required by the association) certain disputes rather than litigate them. Mandatory arbitration applies only to disputes between REALTORS® associated with different firms that arise out of their relationship as REALTORS®, and only when the dispute falls within the limited categories defined by the Code of Ethics and related Standards of Practice.

 
Following the 2026 revisions, Standard of Practice 17-4 no longer broadly defines multiple categories of noncontractual disputes subject to mandatory arbitration. Instead, the scope of mandatory arbitration has been narrowed, and many disputes—particularly compensation-related and co-broker disputes—are now governed by contract terms, MLS rules, or applicable law rather than the arbitration mandate of Article 17.
 
 

Due Process and Code Enforcement
 
Grievance Committee
Initial Screening Committee
The Grievance Committee serves as the initial screening body for complaints filed against Realtors®. Its primary function is to review complaints to determine whether they warrant further consideration and potential disciplinary action. Upon receipt of an ethics complaint from the Board Secretary, the Chairperson of the Grievance Committee shall review the complaint. Any evidence and documentation attached will be considered only to the extent necessary to determine whether a complaint will be referred for hearing.
 
Determines Merit
The Grievance Committee assesses the complaints to determine if they involve potential violations of the Realtor® Code of Ethics or MLS rules. If a complaint is deemed to have merit, it will be forwarded to the Professional Standards Committee for a formal hearing. If the Grievance Committee dismisses the complaint, the notice of dismissal shall specify the reasons for dismissing and the complainant may appeal the dismissal to the Board of Directors within twenty (20) days from transmittal of the dismissal notice.
 
Professional Standards Committee
Decision-Making Committee
The Professional Standards Committee is responsible for conducting hearings and making decisions on complaints that have been forwarded to it by the Grievance Committee.
 
 
 
Conducts Hearings
This committee conducts formal hearings where both the complainant and the respondent (the Realtor® in question) have the opportunity to present evidence, testimony, and arguments regarding the alleged violation.
 
Determines Disciplinary Action
Based on the evidence presented during the hearing, the Professional Standards Committee decides whether a violation of the Code of Ethics or MLS rules has occurred. If a violation is found, the committee determines the appropriate disciplinary action, which could range from a warning or fine to suspension or expulsion from the association.
 
 
Ensures Due Process
The Professional Standards Committee ensures that the process is fair and impartial, affording all parties involved the opportunity to present their case and respond to allegations.
 
Discipline
The types of discipline which may be imposed for a violation of the Code of Ethics.
 
Disciplinary action may consist only of one or more of the following.
	Letter of Warning with copy to be placed in member’s file;


	Letter of Reprimand with copy to be placed in member’s file;


	Requirement that member attend the ethics portion of the Board Indoctrination Course or other appropriate course or seminar specified by the Hearing Panel which the respondent could reasonably attend taking into consideration cost, location, and duration;


	Appropriate and reasonable fine not to exceed $15,000 (Revised 5/13);


	Membership of individual suspended for a stated period not less than thirty (30) days nor more than one (1) year with automatic reinstatement of membership in good standing at the end of the specified period of suspension. The thirty (30) day minimum and one (1) year maximum do not apply where suspension is imposed for a remediable violation of a membership duty (e.g., failure to pay dues or fees or failure to complete educational requirements). The Directors may order suspension unconditionally, or they may, at their discretion, give the disciplined member the option of paying to the Board, within such time as the Directors shall designate, an assessment in an amount fixed by the Directors, which may not exceed $15,000 and which can be utilized only once in any three (3) year period, in lieu of accepting suspension. But, if the conduct for which suspension is ordered consists of failure to submit a dispute to arbitration, the Directors may not permit the disciplined member to avoid suspension without submitting to the arbitration in addition to paying the assessment, unless in the meanwhile the dispute has been submitted to a court of law without any objection by any party that it should be arbitrated;*** (Revised 11/13)


	Expulsion of individual from membership with no reinstatement privilege for a specified period of one (1) to three (3) years, with reinstatement of membership to be by application only after the specified period of expulsion, on the merits of the application at the time received (decision should be written clearly articulating all intended consequences, including denial of MLS participatory or access privileges); (Revised 4/96)


	Suspension or termination of MLS rights and privileges may also be utilized. Suspension of MLS services may be no less than thirty (30) days nor more than one (1) year; termination of MLS services shall be for a stated period of one (1) to three (3) years; (Revised 5/02)


	REALTORS® who participate in MLS or otherwise access MLS information through any Board or Association in which they do not hold membership are subject to the Code of Ethics in that Board or Association on the same terms and conditions as Board members. Discipline that may be imposed may be the same as but shall not exceed the discipline that may be imposed on members. Boards entering into regional or reciprocal MLS agreements are encouraged to include provisions requiring signatory Boards to respect, to the extent feasible, decisions rendered by other Boards involving suspension or expulsion from membership or from MLS. (Revised 4/96)


	Members may also be required to cease or refrain from continued conduct deemed to be in violation of the Code, or to take affirmative steps to ensure compliance with the Code, within a time period to be determined by the hearing panel. Where discipline is imposed pursuant to this subsection, the decision should also include additional discipline (e.g., suspension or termination of membership) that will be imposed for failure to comply by the date specified, and to continue to comply for a specified period not to exceed three (3) years from the date of required compliance. (Adopted 05/14)

 
In addition to imposing discipline, the Hearing Panel can also recommend to the Board of Directors that the disciplined member be put on probation. Probation is not a form of discipline. When a member is put on probation the discipline recommended by the Hearing Panel is held in abeyance for a stipulated period of time not longer than one (1) year. Any violation of the Code of Ethics which occurs during the probationary period may, at the discretion of the Board of Directors, result in the imposition of the suspended discipline. Absent any violation during the probationary period, both the probationary status and the suspended discipline are considered fulfilled, and the member’s record will reflect the fulfillment. The fact that one or more forms of discipline will be held in abeyance during the probationary period does not bar imposition of other forms of discipline which will not be held in abeyance. (Revised 11/23)
 
In addition to any discipline imposed, Boards and Associations may, at their discretion, impose administrative processing fees not to exceed $500 against each respondent found in violation of the Code of Ethics or other membership duties. Any administrative processing fee will be in addition to, and not part of, any disciplinary sanction imposed. Boards and Associations shall determine in advance when, and under what circumstances, administrative processing fees will be imposed so that imposition is a matter of administrative routine. (Revised 5/13)
 
Mediation
How the Ombudsman and Mediation processes offer valuable alternative dispute resolution options for members.
 
Mediation a powerful tool to help disputing REALTORS®, and sometimes REALTORS® and their clients, resolve disputes that might otherwise be arbitrated. 
	Mediation must be offered by an association of REALTORS® as an alternative to arbitration.  If the mediation is unsuccessful, the parties are free to arbitrate.

	Mediation is typically a voluntary process, though REALTORS® associations can mandate mediation of otherwise arbitrable disputes pursuant to Article 17.

	Mediation can resolve disputes, promote amicable resolutions, and reduce the number of cases requiring the more formal and complex arbitration procedures of the Association of REALTORS®.

 
Mediation Officer
The mediation officer is a neutral third party. If any party objects to the mediation officer (i.e., potential conflict of interest) another mediation officer can be assigned. 
 
Benefits of Mediation
	The mediation process is private

	The parties have complete control over the outcome

	The mediator officer is an experienced facilitator familiar with real estate practice and custom

	Low cost

	Improves relationships (parties respond to each other and explain/explore information, needs, ideas, and feelings)

	Maximum range of solutions beyond money.

 
Mediation Process
 
Explain process: The mediation officer explains the process and rules/goals, including the mediator’s and parties’ roles, voluntary outcome, neutrality, and confidentiality.
 
Make statements: Parties make statements to explain their perspective of the dispute and ask questions.
 
Identify issues: All parties and the mediation officer identify the issues to be addressed.
 
Cross-talk: The parties may respond to each other and explain/explore information, needs, feelings and ideas.
 
Caucus: The mediation officer may meet privately with parties to discuss feelings, information and options.
 
Find solutions: The parties, with the mediation officer’s assistance, explore and refine workable solutions.
 
Reach agreement: Agreement is reached/signed before leaving mediation or all parties agree that no further progress can be made, in which case parties are free to pursue arbitration.
 
 
Ombudsman Services
 
What is an Ombudsman?
An ombudsman is an individual appointed to receive and resolve disputes through constructive communication and advocating for consensus and understanding.
 
What is the purpose of an Ombudsman?
Ombudsman procedures are intended to provide enhanced communications and initial problem-solving capacity at the local level.
Many “complaints” received by boards and associations do not expressly allege violations of specific Articles of the Code of Ethics, and many do not detail conduct related to the Code. Some “complaints” are actually transactional, technical, or procedural questions readily responded to.
 
Who must provide Ombudsman services?
All associations must provide ombudsman services to their members and members’ clients and customers, according to Professional Standards Policy Statement #59: Associations to Provide Ombudsmen Services, Code of Ethics and Arbitration Manual.
 
Role of the Ombudsman
The ombudsman’s role is primarily one of communication and conciliation, not adjudication.
 
Ombudsmen DO
Ombudsmen anticipate, identify, and resolve misunderstandings and disagreements before matters ripen into disputes and possible charges of unethical conduct.
 
Ombudsmen DON’T
Ombudsmen do not determine whether ethics violations have occurred or who is entitled to what amount of money.
 
The following are examples of some situations in which an ombudsman would be covered by the NAR errors and omissions insurance program and other situations when the ombudsman would not be covered:
 
Boards and associations have considerable latitude in determining how and when ombudsmen will be utilized.
 
What types of issues do ombudsmen deal with?
Ombudsmen can respond to:
	general questions about real estate practice

	transaction details

	ethical practice

	enforcement issues

	questions and complaints about members

 
Ombudsmen can also:
	contact members to inform them that a client or customer has raised a question or issue

	contact members to obtain information necessary to provide an informed response.

 
In cases where an ombudsman believes that a failure of communication is the basis for a question or complaint, the ombudsman can arrange a meeting of the parties and to facilitate a mutually acceptable resolution.
 
Right to Decline Ombudsman Services
Persons filing complaints, or inquiring about the process for filing ethics complaints, will be advised that ombudsman services are available to attempt to informally resolve their complaint.
 
Such persons will also be advised that they may decline ombudsman services and can have their complaint referred to ethics mediation (if available), or considered at a formal ethics hearing.
 
Resolution of Complaints & Failure to Comply with Agreed Upon Resolution
 
Resolution of Complaints
If a matter complained of is resolved to the mutual satisfaction of all parties through the efforts of an ombudsman, the formal ethics complaint brought initially (if any) will continue to be processed until withdrawn by the complainant.
 
Failure to Comply with Agreed Upon Resolution
Failure or refusal of a member to comply with the terms of a mutually agreed on resolution shall entitle the complaining party to resubmit the original complaint or, where a formal complaint in the appropriate form had not been filed, to file an ethics complaint.
The time the matter originally brought to the board or association’s attention will be considered the filing date for purposes of determining whether an ethics complaint is timely filed.
 
Referrals to the Grievance Committee or to State Regulatory Bodies
Ombudsmen cannot refer concerns they have regarding the conduct of any party utilizing their services to the Grievance Committee, to the state real estate licensing authority, or to any other regulatory body. The prohibition is intended to ensure impartiality and avoid the possible appearance of bias. Ombudsman are, however, authorized to refer concerns that the public trust may have been violated to the Grievance Committee.
 

Professional Standards Enforcement and Resolution Processes
The Two Functions of the Board/Association in Professional Standards Matters
	Ethics

	Arbitration

 
The Difference Between Ethics and Arbitration
According to the National Association of Realtors (NAR), the primary difference between ethics and arbitration lies in their focus and purpose within the real estate profession:
 
Ethics
Ethics refers to the principles and standards of conduct that govern the behavior of Realtors®. The NAR Code of Ethics outlines the ethical duties and responsibilities that Realtors® have towards their clients, customers, colleagues, and the public. These ethical principles guide Realtors® in maintaining integrity, professionalism, and fairness in their dealings. Ethical violations are addressed through a process outlined in the NAR Code of Ethics and may result in disciplinary action by the association.
          
Arbitration
Arbitration, on the other hand, is a dispute resolution process used to resolve monetary disputes between Realtors®. It typically involves disputes over commission or other financial matters arising from real estate transactions. Arbitration through the association provides a forum for Realtors® to resolve disputes without resorting to litigation. The process involves presenting evidence and arguments to a panel of arbitrators who then make a binding decision on the dispute. Unlike ethics violations, which involve breaches of ethical standards, arbitration involves disputes over financial matters between Realtors® and is focused on reaching a resolution rather than addressing ethical conduct.
          
 
Types of Arbitration 
 
Mandatory types of arbitration
Every REALTOR® of the Board who is a REALTOR® principal, every REALTOR® principal who participates in a Board’s MLS where they do not hold Board membership and every nonmember broker or licensed or certified appraiser who is a Participant in the Board’s MLS shall have the right to invoke the Board’s arbitration facilities in any dispute arising out of the real estate business with a REALTOR® principal in another real estate firm or with that firm (or both), or nonmember broker/appraiser or their firm (or both) who is a Participant in the Board’s MLS. At the discretion of their REALTOR® principal, REALTOR® non-principals and REALTOR ASSOCIATE®s who are affiliated with either the complainant or the respondent and have a vested financial interest in the outcome may be present throughout the proceedings and to participate but are not considered to be parties. (Amended 5/23)

A client of a REALTOR® principal may invoke the arbitration facilities of the Board in a business dispute with a REALTOR® principal or the REALTOR®’s firm (or both) arising out of an agency relationship or legally recognized non-agency relationship, provided the client agrees to be bound by the arbitration. In the event of such request and agreement the Board will arbitrate the dispute subject to the provisions of Part Ten, Section 45. A REALTOR® principal may also invoke arbitration against his client but no arbitration may be held without the client’s voluntary agreement to arbitrate and to be bound by the decision. (Amended 11/17)

Voluntary types of arbitration
REALTORS® and REALTOR-ASSOCIATE®s who are or were affiliated with the same firm shall have the same right to invoke the arbitration facilities of the Board, provided each party voluntarily agrees to the arbitration in writing and the Board finds the matter properly subject to arbitration in accordance with the provisions of Part Ten, Section 45 of this Manual. This privilege as stated applies to disputes arising when the parties are or were affiliated with the same firm, irrespective of the time request is made for such arbitration. (Amended 11/95)

A REALTOR® principal may invoke the arbitration facilities of his Board with a nonmember broker, provided each party agrees in writing to the arbitration and provided the Board finds the matter properly subject to arbitration in accordance with the provisions of Part Ten, Section 45 of this Manual. However, it shall be optional with the member as to whether he will submit to a claim to arbitration with a nonmember broker who is not an MLS Participant. A nonmember broker who is not an MLS Participant or nonmember salesperson may invoke the arbitration facilities of the Board of REALTORS® in cases where they believe they have an arbitrable dispute with a REALTOR®. Under these circumstances, REALTORS® are not required to agree to or participate in arbitration. (Amended 11/12)

Business disputes between a REALTOR® principal and a customer of the REALTOR® principal may be arbitrated by the Board if a written contractual relationship has been created by a REALTOR® principal between a customer and a client and provided all parties to the dispute (i.e., the customer and the REALTOR®) agree in writing to arbitrate the dispute. (Amended 11/95)
          
Where mandatory arbitration (and mediation if required by a Board) is consistent with applicable state law, the Code of Ethics, Article 17, requires only that disputes arising out of the real estate business between REALTORS® “... associated with different firms...” be arbitrated (or mediated if required by a Board). The various provisions of this Section represent the interpretations of the Professional Standards Committee with approval of the Board of Directors of the National Association as to appropriate policy of a Member Board in the matter of providing arbitration and mediation facilities by the Board. Thus, Member Boards must provide arbitration and mediation facilities for Board Members in the types of arbitration described in the preceding paragraphs (1) and (2), and a Board may require REALTORS® (principals) to mediate otherwise arbitrable matters. Member Boards may provide arbitration and mediation facilities for the additional types of disputes described in the preceding paragraphs (3), (4), and (5). However, Member Boards shall not establish any mandatory requirement of its Board Members to arbitrate and/or mediate in the circumstances described in paragraphs (3), (4), and (5). No arbitration shall be initiated by the Board and no arbitration shall be undertaken by the Board unless it determines the dispute is properly arbitrable in accordance with the provisions of Part Ten, Section 45 of this Manual. (Revised 11/22)
 
 
The Processing of an Ethics Complaint
 
Grievance Committee
 
Role of the Grievance Committee: A Grievance Committee makes a preliminary review of ethics complaints and arbitration requests to determine if a full due process hearing is warranted.
 
The Grievance Committee handles:
	Ethics complaints to determine if the complaint supports a violation of the Article(s) cited.

	Arbitration requests to determine if the request relates to a monetary dispute arising out of a real estate transaction that is properly subject to arbitration.

 
The Grievance Committee ensures that:
	ethics complaints and arbitration requests are in proper form 

	the appropriate parties are named

	filing deadlines are followed

	litigation or governmental investigations aren’t pending related to the same transaction or event that might delay consideration of the matter by a hearing panel

	the board can impanel an impartial hearing panel

 
For ethics complaints: the right Articles are named, and if appropriate, Standards of Practice are cited to support the charge of a violation
 
For arbitration requests: the amount involved is not too small or too large; and the complaint is categorized as mandatory or voluntary
 
An appeal to the local association’s Board of Directors can be made:
	If the Grievance Committee dismisses an ethics complaint or arbitration request

	Over the classification of the dispute as “voluntary” or “mandatory”

 
Once the Grievance Committee forwards an ethics complaint or arbitration request for hearing, the parties will have the opportunity to present their case to a hearing panel for a determination on the merits, unless the hearing panel chair or one of the parties believes there was a mistake in forwarding the matter to a hearing in the first place, in which case the hearing panel can consider that objection in what is called a “pre-hearing meeting.”
 
 
The Processing of an Arbitration Claim
 
The Grievance Committee: Function and purpose
The function of the Grievance Committee is clearly distinguishable from the function of the Professional Standards Committee. The Professional Standards Committee makes decisions on matters involving ethics or arbitration (Revised 05/15)
 
The Grievance Committee receives ethics complaints and arbitration requests to determine if, taken as true on their face, a hearing is to be warranted. The Grievance Committee makes only such preliminary evaluation as necessary to make these decisions. While the Grievance Committee has meetings, it does not hold hearings, does not decide whether members have violated the Code of Ethics, and does not dismiss ethics complaints because of a lack of evidence. Complainants are not required to prove their case upon submission of their ethics complaint or arbitration request. The Grievance Committee does not mediate or arbitrate business disputes. The Grievance Committee will hold regularly-scheduled meetings and/or review arbitration requests not later than forty-five (45) days after receipt of the request. (Revised 05/15)
 
The Professional Standards/Arbitration Committee: Function and purpose
The Professional Standards Administrator is the administrative channel through whom the Grievance Committee, the Professional Standards Committee, and the Board of Directors correspond and carry out their respective functions. The Professional Standards Administrator does not make decisions or determinations concerning professional standards matters and must be careful to avoid making such determinations. Rather, the Professional Standards Administrator advises as to the procedures that are appropriate and required, and coordinates all professional standards and arbitration matters from receipt to final determination by order of the Board of Directors. This coordination involves contacts and correspondence with the complainant, the respondent, the Grievance Committee, the President, the Chairperson of the Professional Standards Committee or the Chairperson of the appointed Hearing Panel, witnesses, and the Board of Directors. Hearing arrangements and records are the Professional Standards Administrator’s responsibility on all related matters. The Professional Standards Administrator has an exacting and detailed responsibility for each professional standards matter.(Adopted 5/23)
 
Communications shall be directed to the Professional Standards Administrator. The Professional Standards Administrator shall render all necessary assistance to the parties, shall furnish required forms, shall receive and file all documents or other papers, and shall receive all fees and disburse all monies payable to the Board.
 
Professional Standards hearings for ethics and arbitration are full “due process” hearings, including sworn testimony, and if desired by a party, representation by counsel. 
 
Hearings are to be fair, unbiased, and impartial, to determine, based on the evidence and testimony presented, whether a violation of the Code occurred or an award should be rendered. 
 
Who hears complaints?
Hearing panelists are unpaid volunteers giving their time as an act of association service. They can be disqualified from serving if it is determined that they are incapable of rendering an impartial decision.
 
At the hearing
	Each party may make an opening statement to present their case.

	Witnesses may be called to provide testimony.

	Witnesses can be cross-examined by the other party.

	Supporting documents/information may be presented.

	Parties may make closing arguments.

 
The decisions of hearing panels
	Decisions are based on the evidence and testimony presented during the hearing.

	Hearing panels cannot conclude that an Article of the Code has been violated unless that Article(s) is specifically cited in the complaint.

In Ethics Hearings, “counsel” can include legal representation and representation by another REALTOR® knowledgeable in the Code.
 
The Burden of Proof
Respondents in Ethics Hearings are considered innocent unless proven to have violated the Code of Ethics.
 
The burden of proof in an ethics complaint is "clear, strong and convincing," defined as the "measure or degree of proof which will produce a firm belief or conviction as to the allegations sought to be established."
 
 
Ethics Hearing Panel Decisions
The hearing panel’s decision includes:
	Findings of fact

	Conclusion

	Recommended discipline (if any).

 
Findings of Fact
The findings of fact are the story behind the hearing panel’s conclusion.  The findings of fact are a written account of what took place based on the panel’s assessment of all of the evidence and testimony presented.  Findings of fact are not appealable and must support the hearing panel’s conclusion.
 
Professional Standards Hearings: Arbitration Hearing Results
 
The Standard of Proof
The standard of proof in which an arbitration hearing decision is based shall be a “preponderance of the evidence,” defined as, “evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it, that is, evidence which as a whole shows that the facts sought to be proved are more probable than not.” There are no findings of fact in arbitration. 
 
Arbitration Awards
The panel will award an amount to the prevailing party.  The amount cannot be more than what was requested in the arbitration request, though it can be less.
 
Making an Appeal
The fact that a hearing panel found no violation of the Code of Ethics is not appealable. If a party believes that the hearing process was seriously flawed to the extent of denying a full and fair hearing, there are procedures for both ethics and arbitration to appeal that decision on what is called a “procedural deficiency.” 
 
Grounds for Appeal: In addition to procedural deficiencies, appeals brought by ethics respondents can also be based on:
	A perceived misapplication or misinterpretation of one or more Articles of the Code of Ethics

	The nature or gravity of the discipline proposed by the hearing panel. 

The appeal panel’s decision is final.
Discipline in Ethics Cases
Discipline should correspond to the offense and the severity of the REALTOR® actions. 
	Unintentional or inadvertent violations should result in penalties designed to educate

	Intentional violations or repeated violations should result in more severe sanctions

 
Authorized forms of discipline include:
	Letters of warning or reprimand

	Fines up to $15,000

	Attendance at educational courses/seminars

	Suspension or termination of membership

	Suspension or termination of services including MLS.

	Cease or refrain from continued conduct deemed unethical or take affirmative steps to ensure compliance with the Code

 
Due Process Rights
Due process is a basic right of the parties to a hearing.
The broadest statement of due process is the idea of conducting a hearing within the bounds of fundamental fairness.
 
Due process rights include the following rights:
	Right to know nature of complaint/arbitration request in advance.

	Opportunity to prepare an adequate defense.

	Right to call witnesses.

	Right to present evidence/testimony.

	Right to cross-examine witnesses called by other side.

	Right to have legal counsel present.

	Right to a hearing before an impartial peer panel.

 
 

Exercises and Cases on the Code of Ethics
(Article 1 and Related Standards of Practice - for reference use with the below case studies.)
 
Article 1
When representing a buyer, seller, landlord, tenant, or other client as an agent, REALTORS® pledge themselves to protect and promote the interests of their client. This obligation to the client is primary, but it does not relieve REALTORS® of their obligation to treat all parties honestly. When serving a buyer, seller, landlord, tenant or other party in a non-agency capacity, REALTORS® remain obligated to treat all parties honestly. (Amended 1/01)
 
Standard of Practice 1-1
REALTORS®, when acting as principals in a real estate transaction, remain obligated by the duties imposed by the Code of Ethics. (Amended 1/93)
 
Standard of Practice 1-2
The duties imposed by the Code of Ethics encompass all real estate-related activities and transactions whether conducted in person, electronically, or through any other means.
 
The duties the Code of Ethics imposes are applicable whether REALTORS® are acting as agents or in legally recognized non-agency capacities except that any duty imposed exclusively on agents by law or regulation shall not be imposed by this Code of Ethics on REALTORS® acting in non-agency capacities.
 
As used in this Code of Ethics, “client” means the person(s) or entity(ies) with whom a REALTOR® or a REALTOR®’s firm has an agency or legally recognized non-agency relationship; “customer” means a party to a real estate transaction who receives information, services, or benefits but has no contractual relationship with the REALTOR® or the REALTOR®’s firm; “prospect” means a purchaser, seller, tenant, or landlord who is not subject to a representation relationship with the REALTOR® or REALTOR®’s firm; “agent” means a real estate licensee (including brokers and sales associates) acting in an agency relationship as defined by state law or regulation; and “broker” means a real estate licensee (including brokers and sales associates) acting as an agent or in a legally recognized non-agency capacity. (Adopted 1/95, Amended 1/07)
 
 
 
Standard of Practice 1-3
REALTORS®, in attempting to secure a listing, shall not deliberately mislead the owner as to market value.
 
Standard of Practice 1-4
REALTORS®, when seeking to become a buyer/tenant representative, shall not mislead buyers or tenants as to savings or other benefits that might be realized through use of the REALTOR®’s services. (Amended 1/93)
 
Standard of Practice 1-5
REALTORS® may represent the seller/landlord and buyer/tenant in the same transaction only after full disclosure to and with informed consent of both parties. (Adopted 1/93)
 
Standard of Practice 1-6
REALTORS® shall submit offers and counter-offers objectively and as quickly as possible. (Adopted 1/93, Amended 1/95)
 
Standard of Practice 1-7
When acting as listing brokers, REALTORS® shall continue to submit to the seller/landlord all offers and counter-offers until closing or execution of a lease unless the seller/landlord has waived this obligation in writing. Upon the written request of a cooperating broker who submits an offer to the listing broker, the listing broker shall provide, as soon as practical, a written affirmation to the cooperating broker stating that the offer has been submitted to the seller/landlord, or a written notification that the seller/landlord has waived the obligation to have the offer presented. REALTORS® shall not be obligated to continue to market the property after an offer has been accepted by the seller/landlord. REALTORS® shall recommend that sellers/landlords obtain the advice of legal counsel prior to acceptance of a subsequent offer except where the acceptance is contingent on the termination of the pre-existing purchase contract or lease. (Amended 1/20)
 
Standard of Practice 1-8
REALTORS®, acting as agents or brokers of buyers/tenants, shall submit to buyers/tenants all offers and counter-offers until acceptance but have no obligation to continue to show properties to their clients after an offer has been accepted unless otherwise agreed in writing. Upon the written request of the listing broker who submits a counter-offer to the buyer’s tenant’s broker, the buyer’s/tenant’s broker shall provide, as soon as practical, a written affirmation to the listing broker stating that the counter-offer has been submitted to the buyers/tenants, or a written notification that the buyers/tenants have waived the obligation to have the counter-offer presented. REALTORS®, acting as agents or brokers of buyers/tenants, shall recommend that buyers/tenants obtain the advice of legal counsel if there is a question as to whether a pre-existing contract has been terminated. (Adopted 1/93, Amended 1/22)
 
Standard of Practice 1-9
The obligation of REALTORS® to preserve confidential information (as defined by state law) provided by their clients in the course of any agency relationship or non-agency relationship recognized by law continues after termination of agency relationships or any non-agency relationships recognized by law. REALTORS® shall not knowingly, during or following the termination of professional relationships with their clients:
1) reveal confidential information of clients; or
2) use confidential information of clients to the disadvantage of clients; or
3) use confidential information of clients for the REALTOR®’s advantage or the advantage of third parties unless:
a) clients consent after full disclosure; or
b) REALTORS® are required by court order; or
c) it is the intention of a client to commit a crime and the information is necessary to prevent the crime; or
d) it is necessary to defend a REALTOR® or the REALTOR®’s employees or associates against an accusation of wrongful conduct.
Information concerning latent material defects is not considered confidential information under this Code of Ethics. (Adopted 1/93, Amended 1/01)
 
Standard of Practice 1-10
REALTORS® shall, consistent with the terms and conditions of their real estate licensure and their property management agreement, competently manage the property of clients with due regard for the rights, safety and health of tenants and others lawfully on the premises. (Adopted 1/95, Amended 1/00)
 
Standard of Practice 1-11
REALTORS® who are employed to maintain or manage a client’s property shall exercise due diligence and make reasonable efforts to protect it against reasonably foreseeable contingencies and losses. (Adopted 1/95)
 
Standard of Practice 1-12
When entering into listing contracts, REALTORS® must advise sellers/landlords of:
1) the REALTOR®’s company policies regarding cooperation and the amount(s) of any compensation that will be offered to subagents, buyer/tenant agents, and/or brokers acting in legally recognized non-agency capacities;
2) the fact that buyer/tenant agents or brokers, even if compensated by listing brokers, or by sellers/landlords may represent the interests of buyers/tenants; and
3) any potential for listing brokers to act as disclosed dual agents, e.g., buyer/tenant agents. (Adopted 1/93, Renumbered 1/98, Amended 1/03)
 
Standard of Practice 1-13
When entering into buyer/tenant agreements, REALTORS® must advise potential clients of:
1) the REALTOR®’s company policies regarding cooperation;
2) the amount of compensation to be paid by the client;
3) the potential for additional or offsetting compensation from other brokers, from the seller or landlord, or from other parties;
4) any potential for the buyer/tenant representative to act as a disclosed dual agent, e.g., listing broker, subagent, landlord’s agent, etc.; and
5) the possibility that sellers or sellers’ representatives may not treat the existence, terms, or conditions of offers as confidential unless confidentiality is required by law, regulation, or by any confidentiality agreement between the parties. (Adopted 1/93, Renumbered 1/98, Amended 1/06)
 
Standard of Practice 1-14
Fees for preparing appraisals or other valuations shall not be contingent upon the amount of the appraisal or valuation. (Adopted 1/02)
 
Standard of Practice 1-15
REALTORS®, in response to inquiries from buyers or cooperating brokers shall, with the sellers’ approval, disclose the existence of offers on the property. Where disclosure is authorized, REALTORS® shall also disclose, if asked, whether offers were obtained by the listing licensee, another licensee in the listing firm, or by a cooperating broker. (Adopted 1/03, Amended 1/09)
 
Standard of Practice 1-16
REALTORS® shall not access or use, or permit or enable others to access or use, listed or managed property on terms or conditions other than those authorized by the owner or seller. (Adopted 1/12)
 
Article 1 Case Study
 
Exercise:  Article 1 Case Study (Based on Case Interpretation #1-26)
REALTOR® Leo is a sales associate with Done Right, REALTORS®.  To promote Done Right’s in-house listings, the firm’s principals offer $1,000 bonuses to the company’s sales associates for each listing sold.
Dr. Newcomer, a recent transferee to the town, enters into a buyer’s representation agreement with Done Right, REALTORS® through REALTOR® Leo.
 
Dr. Newcomer explains he has specific needs, foremost of which is that any home he purchases must be convenient for and readily accessible to Dr. Newcomer’s spouse, who is physically challenged.  “Part of my wife’s physical conditioning program is swimming,” says Dr. Newcomer.  “So,” he explains, “in addition to everything else, I am looking for a home with a pool or room to build a pool.”
 
During the next few days, REALTOR® Leo shows Dr. Newcomer several properties in the Blackacre Subdivision, all of which are listed with Done Right, including one with an outdoor swimming pool.  Not included among the properties shown to Dr. Newcomer are several similar homes in Blackacre that are listed with other firms, including one with an indoor pool.
 
After considering the properties he sees with REALTOR® Leo, Dr. Newcomer makes an offer on the home with the outdoor pool.  His offer is accepted, and the transaction closes.
 
Several months later, REALTOR® Leo receives notice that an ethics complaint has been filed against him by Dr. Newcomer.  From a colleague at the hospital who lives on the same block, Dr. Newcomer learned about the home with the indoor pool that REALTOR® Leo failed to show him when Dr. Newcomer was looking for just the right property.  The complaint alleges that REALTOR® Leo put his own interests and those of Done Right ahead of Dr. Newcomer’s interests by exclusively promoting Done Right’s listings and by not telling Dr. Newcomer about the similarly priced property with the indoor pool.  Dr. Newcomer also says in the complaint that he believes the unshown property suited his family’s needs much better than the property he did purchase, because his wife would have been able to use the pool all year long. The complaint spells out that REALTOR® Leo received a bonus for selling one of Done Right’s listings to Dr. Newcomer, and that Dr. Newcomer believes that REALTOR® Leo’s failure to tell him about the house with the indoor pool was motivated by REALTOR® Leo’s desire for the bonus.
 
During the hearing, REALTOR® Leo defends his actions, explaining that properties rarely meet all of a potential purchaser’s desires, and that he made Dr. Newcomer aware of several properties that met most of his requirements, including one property with an outdoor pool.  REALTOR® Leo goes on to say that Dr. Newcomer must have been satisfied, because he ultimately purchased that home. (Continued)
 
When questioned by the hearing panel, REALTOR® Leo acknowledges he knew about but did not show the house with the indoor pool to Dr. Newcomer.  He concedes that a year-round, indoor pool was better suited to the family’s needs than a seasonal, outdoor pool. He also admits that failing to tell Dr. Newcomer about the house with the indoor pool was, at least in part, motivated by the prospect of the bonus offered by his firm.  “But,” he also argues, “aside from the indoor pool, that house is no different than the one that Dr. Newcomer bought.”
 
 
(Article 2 and related Standards of Practice for reference use with the below case study.)
Article 2
REALTORS® shall avoid exaggeration, misrepresentation, or concealment of pertinent facts relating to the property or the transaction. REALTORS® shall not, however, be obligated to discover latent defects in the property, to advise on matters outside the scope of their real estate license, or to disclose facts which are confidential under the scope of agency or non-agency relationships as defined by state law. (Amended 1/00)
 
Standard of Practice 2-1
REALTORS® shall only be obligated to discover and disclose adverse factors reasonably apparent to someone with expertise in those areas required by their real estate licensing authority. Article 2 does not impose upon the REALTOR® the obligation of expertise in other professional or technical disciplines. (Amended 1/96)
Standard of Practice 2-2
(Renumbered as Standard of Practice 1-12 1/98)
Standard of Practice 2-3
(Renumbered as Standard of Practice 1-13 1/98)
 
Standard of Practice 2-4
REALTORS® shall not be parties to the naming of a false consideration in any document, unless it be the naming of an obviously nominal consideration.
 
Standard of Practice 2-5
Factors defined as “non-material” by law or regulation or which are expressly referenced in law or regulation as not being subject to disclosure are considered not “pertinent” for purposes of Article 2. (Adopted 1/93)

Article 2 Case Study
Article 2
	Avoid exaggeration, misrepresentation and concealment of pertinent facts about the property or the transaction

	But there is no obligation to discover latent defects, matters outside scope of license, or matters confidential under agency or non-agency relationships

 
Exercise:  Article 2 Case Study (Based on Case Interpretation #2-7)
Homebuilder REALTOR® Dean shows one of his newly constructed houses to Buyer Bert.  Bert sees some kind of construction beginning nearby, and asks REALTOR® Dean about it.  “I really don’t know,” says REALTOR® Dean, “but I believe it’s the attractive new shopping center planned for this area.”
Following Buyer Bert’s purchase of one of the houses, Buyer Bert learns that the “construction” actually is a bottling plant, and the area adjacent to it is zoned as “industrial”.  Buyer Bert files a complaint with the board of REALTORS, charging REALTOR Dean with unethical conduct for failing to disclose a pertinent fact.   He says in his complaint that, had he known about the proximity of the new bottling plant when he first saw the house, he would not have purchased it.
 
During the ethics hearing, REALTOR® Dean’s defense is that he honestly answered Bert’s question, because at the time, he had no knowledge about what was being built.  All he knew was that other developers were planning an extensive shopping center somewhere in the general area, so he simply ventured a guess.  REALTOR® Dean goes on to say that, as indicated in Buyer Bert’s testimony, he prefaced his response to Bert by saying he didn’t know the answer to Bert’s question.
 
 
 
 
 
 
 
(Article 11 and related Standards of Practice for reference use with below case study.)
 
Article 11
The services which REALTORS® provide to their clients and customers shall conform to the standards of practice and competence which are reasonably expected in the specific real estate disciplines in which they engage; specifically, residential real estate brokerage, real property management, commercial and industrial real estate brokerage, land brokerage, real estate appraisal, real estate counseling, real estate syndication, real estate auction, and international real estate.
REALTORS® shall not undertake to provide specialized professional services concerning a type of property or service that is outside their field of competence unless they engage the assistance of one who is competent on such types of property or service, or unless the facts are fully disclosed to the client. Any persons engaged to provide such assistance shall be so identified to the client and their contribution to the assignment should be set forth. (Amended 1/10)
 
Standard of Practice 11-1
When REALTORS® prepare opinions of real property value or price they must:
1) be knowledgeable about the type of property being valued,
2) have access to the information and resources necessary to formulate an accurate opinion, and
3) be familiar with the area where the subject property is located
unless lack of any of these is disclosed to the party requesting the opinion in advance.
 
When an opinion of value or price is prepared other than in pursuit of a listing or to assist a potential purchaser in formulating a purchase offer, the opinion shall include the following unless the party requesting the opinion requires a specific type of report or different data set:
1) identification of the subject property
2) date prepared
3) defined value or price
4) limiting conditions, including statements of purpose(s) and intended user(s)
5) any present or contemplated interest, including the possibility of representing the seller/landlord or buyers/tenants
6) basis for the opinion, including applicable market data
7) if the opinion is not an appraisal, a statement to that effect
8) disclosure of whether and when a physical inspection of the property’s exterior was conducted
9) disclosure of whether and when a physical inspection of the property’s interior was conducted
10) disclosure of whether the REALTOR® has any conflicts of interest (Amended 1/14)
 
Standard of Practice 11-2
The obligations of the Code of Ethics in respect of real estate disciplines other than appraisal shall be interpreted and applied in accordance with the standards of competence and practice which clients and the public reasonably require to protect their rights and interests considering the complexity of the transaction, the availability of expert assistance, and, where the REALTOR® is an agent or subagent, the obligations of a fiduciary. (Adopted 1/95)
 
Standard of Practice 11-3
When REALTORS® provide consultive services to clients which involve advice or counsel for a fee (not a commission), such advice shall be rendered in an objective manner and the fee shall not be contingent on the substance of the advice or counsel given. If brokerage or transaction services are to be provided in addition to consultive services, a separate compensation may be paid with prior agreement between the client and REALTOR®. (Adopted 1/96)
 
Standard of Practice 11-4
The competency required by Article 11 relates to services contracted for between REALTORS® and their clients or customers; the duties expressly imposed by the Code of Ethics; and the duties imposed by law or regulation. (Adopted 1/02)

Article 11 case study
Case #11-10: REALTOR®’s Obligation to Disclose Interest
Client A, an owner, needed to sell a property. She approached REALTOR® B to list the property. They agreed to the terms of the listing and the property was listed.
 
An offer was made and was accepted by Client A. After the prospective purchaser completed the loan application, REALTOR® B was contacted to appraise the property. When the lender was preparing the closing statement, the lender became aware that the listing broker was also the appraiser and filed a complaint with the Board of REALTORS® alleging that REALTOR® B had failed to disclose in the appraisal that he had an interest in the property, specifically seeing that the sale closed. The complaint was referred by the Grievance Committee for hearing before a panel of the Association’s Professional Standards Committee.
 
At the hearing, REALTOR® B protested that the lender was misreading Article 11, as interpreted by Standard of Practice 11-1, claiming that “disclosure of whether the REALTOR® has any conflicts of interest” referred only to an ownership interest. REALTOR® B concluded that the listing commission had been earned when a ready, willing, and able purchaser contracted to purchase the property and that the appraisal process was separate and distinct from the brokerage process.
 
The Hearing Panel concluded that REALTOR® B’s defense was specious and because he was the listing agent REALTOR® B was biased in favor of Client A since a successful transaction would benefit REALTOR® B in the form of a commission.
 
REALTOR® B was found in violation of Article 11.
 
(Article 16 and related Standards of Practice for reference use with below case study.)
Article 16
REALTORS® shall not engage in any practice or take any action inconsistent with exclusive representation or exclusive brokerage relationship agreements that other REALTORS® have with clients. (Amended 1/04)
 
Standard of Practice 16-1
Article 16 is not intended to prohibit aggressive or innovative business practices which are otherwise ethical and does not prohibit disagreements with other REALTORS® involving commission, fees, compensation or other forms of payment or expenses. (Adopted 1/93, Amended 1/95)
 
Standard of Practice 16-2
Article 16 does not preclude REALTORS® from making general announcements to prospects describing their services and the terms of their availability even though some recipients may have entered into agency agreements or other exclusive relationships with another REALTOR®. A general telephone canvass, general mailing or distribution addressed to all prospects in a given geographical area or in a given profession, business, club, or organization, or other classification or group is deemed “general” for purposes of this standard. (Amended 1/04)
 
Article 16 is intended to recognize as unethical two basic types of solicitations:
	First, telephone or personal solicitations of property owners who have been identified by a real estate sign, multiple listing compilation, or other information service as having exclusively listed their property with another REALTOR® and

	Second, mail or other forms of written solicitations of prospects whose properties are exclusively listed with another REALTOR® when such solicitations are not part of a general mailing but are directed specifically to property owners identified through compilations of current listings, “for sale” or “for rent” signs, or other sources of information required by Article 3 and Multiple Listing Service rules to be made available to other REALTORS® under offers of subagency or cooperation. (Amended 1/04)

 
Standard of Practice 16-3
Article 16 does not preclude REALTORS® from contacting the client of another broker for the purpose of offering to provide, or entering into a contract to provide, a different type of real estate service unrelated to the type of service currently being provided (e.g., property management as opposed to brokerage) or from offering the same type of service for property not subject to other brokers’ exclusive agreements. However, information received through a Multiple Listing Service or any other offer of cooperation may not be used to target clients of other REALTORS® to whom such offers to provide services may be made. (Amended 1/04)
 
Standard of Practice 16-4
REALTORS® shall not solicit a listing which is currently listed exclusively with another broker. However, if the listing broker, when asked by the REALTOR®, refuses to disclose the expiration date and nature of such listing, i.e., an exclusive right to sell, an exclusive agency, open listing, or other form of contractual agreement between the listing broker and the client, the REALTOR® may contact the owner to secure such information and may discuss the terms upon which the REALTOR® might take a future listing or, alternatively, may take a listing to become effective upon expiration of any existing exclusive listing. (Amended 1/94)
 
Standard of Practice 16-5
REALTORS® shall not solicit buyer/tenant agreements from buyers/ tenants who are subject to exclusive buyer/tenant agreements. However, if asked by a REALTOR®, the broker refuses to disclose the expiration date of the exclusive buyer/tenant agreement, the REALTOR® may contact the buyer/tenant to secure such information and may discuss the terms upon which the REALTOR® might enter into a future buyer/tenant agreement or, alternatively, may enter into a buyer/tenant agreement to become effective upon the expiration of any existing exclusive buyer/tenant agreement. (Adopted 1/94, Amended 1/98)
 
Standard of Practice 16-6
When REALTORS® are contacted by the client of another REALTOR® regarding the creation of an exclusive relationship to provide the same type of service, and REALTORS® have not directly or indirectly initiated such discussions, they may discuss the terms upon which they might enter into a future agreement or, alternatively, may enter into an agreement which becomes effective upon expiration of any existing exclusive agreement. (Amended 1/98)
 
Standard of Practice 16-7
The fact that a prospect has retained a REALTOR® as an exclusive representative or exclusive broker in one or more past transactions does not preclude other REALTORS® from seeking such prospect’s future business. (Amended 1/04)
 
Standard of Practice 16-8
The fact that an exclusive agreement has been entered into with a REALTOR® shall not preclude or inhibit any other REALTOR® from entering into a similar agreement after the expiration of the prior agreement. (Amended 1/98)
 
Standard of Practice 16-9
REALTORS®, prior to entering into a representation agreement, have an affirmative obligation to make reasonable efforts to determine whether the prospect is subject to a current, valid exclusive agreement to provide the same type of real estate service. (Amended 1/04)
 
 
 
Standard of Practice 16-10
REALTORS®, acting as buyer or tenant representatives or brokers, shall disclose that relationship to the seller/landlord’s representative or broker at first contact and shall provide written confirmation of that disclosure to the seller/landlord’s representative or broker not later than execution of a purchase agreement or lease. (Amended 1/04)
 
Standard of Practice 16-11
On unlisted property, REALTORS® acting as buyer/tenant representatives or brokers shall disclose that relationship to the seller/landlord at first contact for that buyer/tenant and shall provide written confirmation of such disclosure to the seller/landlord not later than execution of any purchase or lease agreement. (Amended 1/04)
REALTORS® shall make any request for anticipated compensation from the seller/landlord at first contact. (Amended 1/98)
 
Standard of Practice 16-12
REALTORS®, acting as representatives or brokers of sellers/landlords or as subagents of listing brokers, shall disclose that relationship to buyers/tenants as soon as practicable and shall provide written confirmation of such disclosure to buyers/tenants not later than execution of any purchase or lease agreement. (Amended 1/04)
 
Standard of Practice 16-13
All dealings concerning property exclusively listed, or with buyer/tenants who are subject to an exclusive agreement shall be carried on with the client’s representative or broker, and not with the client, except with the consent of the client’s representative or broker or except where such dealings are initiated by the client.
 
Before providing substantive services (such as writing a purchase offer or presenting a CMA) to prospects, REALTORS® shall ask prospects whether they are a party to any exclusive representation agreement. REALTORS® shall not knowingly provide substantive services concerning a prospective transaction to prospects who are parties to exclusive representation agreements, except with the consent of the prospects’ exclusive representatives or at the direction of prospects. (Adopted 1/93, Amended 1/04)
 
Standard of Practice 16-14
REALTORS® are free to enter into contractual relationships or to negotiate with sellers/landlords, buyers/tenants or others who are not subject to an exclusive agreement but shall not knowingly obligate them to pay more than one commission except with their informed consent. (Amended 1/98)
 
Standard of Practice 16-15
In cooperative transactions REALTORS® shall compensate cooperating REALTORS® (principal brokers) and shall not compensate nor offer to compensate, directly or indirectly, any of the sales licensees employed by or affiliated with other REALTORS® without the prior express knowledge and consent of the cooperating broker.
 
Standard of Practice 16-16
REALTORS®, acting as subagents or buyer/tenant representatives or brokers, shall not use the terms of an offer to purchase/lease to attempt to modify the listing broker’s offer of compensation to subagents or buyer/tenant representatives or brokers nor make the submission of an executed offer to purchase/lease contingent on the listing broker’s agreement to modify the offer of compensation. (Amended 1/04)
 
Standard of Practice 16-17
REALTORS®, acting as subagents or as buyer/tenant representatives or brokers, shall not attempt to extend a listing broker’s offer of cooperation and/or compensation to other brokers without the consent of the listing broker. (Amended 1/04)
 
Standard of Practice 16-18
REALTORS® shall not use information obtained from listing brokers through offers to cooperate made through multiple listing services or through other offers of cooperation to refer listing brokers’ clients to other brokers or to create buyer/tenant relationships with listing brokers’ clients, unless such use is authorized by listing brokers. (Amended 1/02)
 
Standard of Practice 16-19
Signs giving notice of property for sale, rent, lease, or exchange shall not be placed on property without consent of the seller/landlord. (Amended 1/93)
 
Standard of Practice 16-20
REALTORS®, prior to or after their relationship with their current firm is terminated, shall not induce clients of their current firm to cancel exclusive contractual agreements between the client and that firm. This does not preclude REALTORS® (principals) from establishing agreements with their associated licensees governing assignability of exclusive agreements. (Adopted 1/98, Amended 1/10)

Case Studies on Article 16
Case #16-14: Dealings Initiated by Another Broker’s Client (Adopted May, 1999.)

REALTOR® X, a residential broker, had recently listed a home. REALTOR® X’s marketing campaign included open houses on several consecutive weekends.
 
One Sunday afternoon Buyer B came to the open house. REALTOR® X introduced herself to Buyer B and asked whether Buyer B was working with another broker. Buyer B responded that he was, in fact, exclusively represented but went on to add that he was quite familiar with the property as it had been previously owned by a close personal friend. REALTOR® X told Buyer B that she would be happy to show Buyer B through the home and answer any questions he might have, but added that she represented the seller and not Buyer B.
 
After viewing the home, Buyer B indicated that he was seriously interested in the property and intended to discuss a possible purchase offer with his buyer representative. REALTOR® X responded that there were several other buyers interested in the property and that it would likely sell quickly. “I can’t tell you what to do, but if it were me, I would make an offer today,” REALTOR® X told Buyer B, “You can go back and discuss this with your broker if you like or I can help you write a purchase contract. It’s your choice.” With REALTOR® X’s words in mind, Buyer B decided to make an offer. REALTOR® X assisted Buyer B in filling out a standard form purchase contract which was accepted by the seller later that day.
 
REALTOR® X was subsequently charged with violating Article 16 for dealing and negotiating with a party who had an exclusive relationship with another REALTOR®.
 
At the hearing, REALTOR® X defended her actions noting that she had told Buyer B that she was the seller’s exclusive agent and, as such, would not and could not represent Buyer B’s interests. She pointed out that Buyer B had asked for her help in writing a purchase offer and had not sought the counsel and assistance of his exclusive representative. She concluded her defense noting that Standard of Practice 16-13 authorizes dealings with the client of another broker when those dealings are initiated by the client.
 
The Hearing Panel disagreed with REALTOR® X’s reasoning. They concluded that REALTOR® X’s inducement of Buyer B by emphasizing that the property might sell quickly (which might well have been true), coupled with her offer to prepare a purchase contract on Buyer B’s behalf, constituted an initiation of dealings on the property by REALTOR® X, not by Buyer B. As a result, REALTOR® X was found in violation of Article 16.
 
 
 
 

Pathways to Professionalism & Marketing the Code of Ethics 
 
 
How do you use the Code of Ethics in your business?
A Pathway to Professional Conduct: Respect Starts Here Part I
NAR’s Professional Standards Committee created Pathways to Professionalism.
 
Pathways to Professionalism are issues of courtesy and etiquette. These professional courtesies are intended to be used by REALTORS® on a voluntary basis and cannot form the basis for a professional standards complaint.
 
A good reputation can take years to build, but seconds to lose it.
Today’s actions affect your business and reputation for years to come.
 
Pathways to Professionalism:
■      Not all-inclusive
■      Should be guided by local custom and practice
■      Cannot be the basis of a professional standards complaint
 
 
Six Timeless Tips:
	Follow the “Golden Rule.”

	Show courtesy and respect to everyone.

	Communicate with all parties in a timely fashion.

	Always present a professional appearance.

	Be aware of and meet all deadlines.

	Be aware of and respectful of all cultural differences.

 
When do you look to the Code of Ethics for guidance?
■      Situations arise that might make you question how to handle them—the Code provides you with a way to respond professionally.
■      Customers who question whether they should work with more than one agent
■      Customers who ask your opinion of another agent
■      Customers who think it’s best to buy through the listing agent to get the best price
■      Customers you know personally who inquire about pocket listings
 
How do you promote your ethical duties as a real estate professional to consumers?
■      Use it as a marketing tool
■      Let buyers and sellers know you have agreed to this standard of professionalism
■      As a REALTOR® you will act in the client’s best interest
■      Pledge of Performance available in printable form at nar.realtor.com
■      Use the Pledge in buying and listing presentations
■      Wear and display your REALTOR® pin
■      Make the Code a key component of all professional correspondence
 
Pathways to Professionalism
The Code of Ethics and Standards of Practice of the National Association of REALTORS® establishes objective, enforceable ethical standards governing the professional conduct of REALTORS®. This list of suggested professional courtesies is meant to complement the Code of Ethics, may not be all-inclusive, and may be supplemented by local custom and practice.
 
These Professional courtesies are intended to be used by REALTORS® on a voluntary basis, and cannot form the basis for a professional standards complaint.
 
Respect for the Public
	Follow the "Golden Rule”: Do unto other as you would have them do unto you.

	Respond promptly to inquiries and requests for information.

	Schedule appointments and showings as far in advance as possible.

	Communicate promptly if you are delayed or must cancel an appointment or showing. If a prospective buyer decides not to view
an occupied home, promptly communicate the situation to the listing broker or the occupant.

	When entering a property ensure that unexpected situations, such as pets, are handled appropriately.

	Never criticize property in the presence of the occupant.

	When showing an occupied home, always ring the doorbell or knock—and announce yourself loudly before entering. Knock and announce yourself loudly before entering any closed room.

	Present a professional appearance.

	If occupants are home during showings, ask their permission before using the bathroom.

	Encourage the clients of other brokers to direct questions to their agent or representative.

	Communicate clearly; ensure specialized language and real estate terminology is understood.

	Be aware of and respect cultural differences. Show courtesy and respect to everyone.

	Be aware of—and meet—all deadlines.

	Promise only what you can deliver—and keep your promises.

	Do not tell people what you think—tell them what you know.

 
 
Respect for Property
	When showing a property, be responsible for your clients/customers and keep the group together.

	Make reasonable and timely accommodations to provide access to listed properties.

	Make reasonable and timely requests to access listed properties.

	Leave the property as you found it (lights, heating, cooling, drapes, etc.) If you think something is amiss (e.g. vandalism), contact the listing broker immediately.

	Be considerate of the seller's property. Do not allow anyone to eat, drink, smoke, dispose of trash, use bathing or sleeping facilities, or bring pets. When instructed or appropriate, remove footwear when entering property.

	Obtain permission from appropriate parties (e.g., listing broker) before photographing, videographing, or streaming the interiors or exteriors of properties, or allowing others to do so.

 
Respect for Peers
	Respond to other real estate professionals' communications promptly and courteously.

	Contact the listing broker if there appears to be a discrepancy in the listing information.

	Inform anyone accessing the property about important information, (e.g., pets, security systems, video and audio recording equipment).

	Inform if sellers or listing agent will be present during the showing.

	Show courtesy, trust, and respect to other real estate professionals.

	Avoid the inappropriate use of endearments or other denigrating language.

	Do not prospect at other REALTORS®' open houses or similar events.

	Secure property and lockbox and/or return keys promptly.

	Real estate is a reputation business. What you do today may affect your reputation—and business—for years to come.(Revised 5/24)

 
Case studies
 
Respect for the Public:
 
Case #10-9: Use of Speech or Ideas included in Religious Doctrine (Adopted May, 2021) Realtor® A was a preacher in his local church, and stated before a group of congregants, “Lesbians and Homosexuals are murderers according to the scriptures!” One of the congregants filed an ethics complaint against Realtor® A, alleging this statement violated Article 10 as interpreted by Standard of Practice 10-5. The complainant argued in his complaint that Realtor® A’s statement constituted hate speech. The local Association’s Grievance Committee reviewed the complaint, and forwarded it for a hearing. At the hearing, the complainant argued that Realtor ® A’s statement constituted hate speech because the remarks were objectively insulting and offensive, and because the speech was based on sexual orientation, a protected class under the Code of Ethics. Realtor® A testified that his statement was based on his interpretation of the Biblical scripture, and that his teachings were designed to help his congregants understand the true teachings of God. The Hearing Panel found Realtor® A in violation of Article 10, noting that the complainant’s testimony had provided clear, strong and convincing proof that Realtor® A’s statement was “intended to insult, offend or intimidate,” and that it was “disparaging or abusive,” as explained by Appendix XII to Part Four of the Code of Ethics and Arbitration Manual. The complainant’s testimony further provided clear, strong, and convincing proof that the alleged speech was based on one of the protected classes under Article 10, sexual orientation.
 
Respect for Property:
Case #1-7: Obligation to Protect Client’s Interests (Originally Case #7-8. Reaffirmed May, 1988. Transferred to Article 1 November, 1994. Revised November, 2001 and November, 2022.) 
 
Client A, an military officer, was transferred to a new duty assignment and listed his home for sale with Realtor® B as the exclusive agent. He moved to his new assignment with the understanding that Realtor® B, as the listing broker, would obtain a buyer as soon as possible. After six weeks, during which no word had come from Realtor® B, the client made a weekend visit back to his former community to inspect his property. He learned that Realtor® B had advertised the house: “Vacant—Owner transferred,” and found an “open” sign on the house but no representative present. Upon inquiry, Client A found that Realtor® B never had a representative at the property but continually kept an “open” sign in the yard. Client A discovered that the key was kept in a combination lockbox, and when Realtor® B received calls from potential purchasers about the property, he simply gave callers the address, advised that the key was in the lockbox, gave them the combination, and told them to look through the house by themselves and to call him back if they needed other information or wanted to make an offer. Client A filed a complaint with the Association of Realtors® detailing these facts, and charging Realtor® B with failure to protect and promote a client’s interests by leaving Client A’s property open to vandalism, and by not making appropriate efforts to obtain a buyer. Realtor® B’s defense during the hearing was that his advertising of the property was evidence of his effort to sell it. He stated, without being specific, that leaving keys to vacant listed property in lockboxes and advising callers to inspect property on their own was a “common local practice.” The Hearing Panel concluded that Realtor® B was in violation of Article 1 of the Code of Ethics because he had failed to act in a professional manner consistent with his obligations to protect and promote the interests of his client. Realtor® B permitted and enabled buyers to access the property on terms other than authorized by the seller, as required by Standard of Practice 1-16.
 
Respect for Peers:
Case #3-9: Realtor®’s Obligation to Disclose True Nature of Listing Agreement (Adopted as Case #9-32 April, 1992. Transferred to Article 3 November, 1994. Revised May, 2017.) Realtor® A listed the home of Seller X and entered it in the MLS as an exclusive right to sell listing. Realtor® A did not disclose that there was a variable rate commission arrangement on this listing, even though the listing contract provided that, should the seller be the procuring cause of sale, the listing broker would receive a commission of $1,000, an amount intended to compensate Realtor® A for his photography and marketing costs. Realtor® B, a cooperating broker, showed the property several times. Eventually, Realtor® B submitted a signed purchase agreement to Realtor® A. Realtor® A returned the purchase agreement the next day, informing Realtor® B that the seller had rejected the offer. Several weeks later, Realtor® B learned that the property had been sold, and that the buyer was Seller X’s nephew. Several months later, Realtor® B met Seller X at a fund-raising event. Seller X thanked her for her efforts, and told her that, under “normal circumstances,” he might have seriously considered the offer she had produced. When asked why the circumstances surrounding this transaction were “unusual,” Seller X responded telling her of his agreement “with Realtor® A to pay a $1,000.00 commission if Seller X found the buyer. And when my nephew decided to buy the house, I jumped at the chance to save some money.” When Realtor® B learned of this arrangement, she filed a complaint with the Association of Realtors® alleging that Realtor® A had violated Article 3 of the Code of Ethics. The Professional Standards Administrator of the Association referred the complaint to the Grievance Committee, and, after its review, the Grievance Committee referred the complaint for hearing. At the hearing, Realtor® B, in stating her complaint to the Hearing Panel, said that Realtor® A’s failure to disclose the actual terms and conditions of his listing with Seller X was a misrepresentation. She explained that, had she been aware of this arrangement, she might have decided not to accept Realtor® A’s offer of cooperation, since it might put potential purchasers she would produce in a possibly unfair position. Realtor® A, speaking in his own defense, stated no commission differential would have resulted if the buyer had been procured by either the listing broker or a cooperating broker so whatever other arrangements he had with Seller X were personal and, as listing broker, it was his right to establish the terms and conditions of his relationship with his client. After careful deliberation, the Hearing Panel concluded that while it was Realtor® A’s right to establish the terms and conditions of the listing contract, the existence of his “special” arrangement with Seller X should have been disclosed as a dual or variable rate commission, since without knowledge of it, cooperating brokers would be unable to make knowledgeable decisions regarding acceptance of the listing broker’s offer to cooperate. The Hearing Panel concluded that Realtor A had in fact concealed and misrepresented the real facts of the transaction and was in violation of Article 3 of the Code of Ethics as interpreted by Standard of Practice 3-4.
 
 
Conclusion/Explanatory Notes
 
The reader should be aware of the following policies which have been approved by the Board of Directors of the National Association:
In filing a charge of an alleged violation of the Code of Ethics by a REALTOR®, the charge must read as an alleged violation of one or more Articles of the Code. Standards of Practice may be cited in support of the charge.
 
The Standards of Practice serve to clarify the ethical obligations imposed by the various Articles and supplement, and do not substitute for, the Case Interpretations in Interpretations of the Code of Ethics.
 
Modifications to existing Standards of Practice and additional new Standards of Practice are approved from time to time. Readers are cautioned to ensure that the most recent publications are utilized.
 
 
 
 

MODULE 2

Real Estate Contracts 
 
LEARNING OBJECTIVES
By the end of this module, students will be able to:
	Remember: Identify the essential elements of a valid real estate contract, including offer, acceptance, and consideration.

	Understand: Explain the differences between void, voidable, and enforceable contracts in real estate.

	Apply: Demonstrate how to create a legally binding contract that complies with Virginia law.

	Analyze: Examine contract clauses such as "time is of the essence" and contingencies to determine their impact on performance obligations.

	Evaluate: Assess the enforceability of contracts affected by fraud, misrepresentation, or other defenses.

	Create: Draft a standard contract addendum addressing a common real estate transaction scenario.

	Understand: Interpret the legal and ethical requirements for handling multiple offers and counteroffers in Virginia.

	Apply: Utilize the principles of the Statute of Frauds and Uniform Electronic Transactions Act (UETA) in contract execution and compliance.

 

Introduction to Contracts & Review of Terms
Definition & Purpose
A contract is a legally enforceable agreement between competent parties who agree to perform, or refrain from performing, certain acts or omissions. A legally enforceable contract represents the exact meeting of the minds (the agreement) of the parties involved. Real estate is a business of contracts--listing contracts, sales contracts, option contracts, leasing contracts, development contracts, installment sales contracts, and financing contracts to name a few.
 
Essential Elements of a Valid Contract
There are three basic elements to any enforceable contract: an offer/acceptance, consideration (exchange of promises to perform), and lack of any defenses that otherwise cancel a contract or prevent it from being formed. These elements are intended to ensure there is an understanding, or a meeting of the minds between all parties.
 
Offer and Acceptance
An offer is a promise from one party that he or she is willing to enter into a binding agreement with another party. When you make an offer to someone, you give them the power to create a contract should they accept your offer. Unless otherwise specified by its terms, an offer may be accepted by any reasonable manner--a party may accept an offer through a face to face conversation, or a party may accept an offer through formal written documents. An offer may also be accepted by mailing it to the offeror. Where acceptance is properly made by mail, the law states that the acceptance becomes effective when it is deposited into a mailbox, and not when it is received by the offeror. Other forms of acceptance do not become binding on the offeror until they are actually received. 
 
Consideration
For a contract to be legally binding, an offer and an acceptance must be supported by consideration. Consideration is a legal term that has a long history of interpretation and discourse in contract law. 
 
However, today consideration is understood to broadly exist where parties bargain with one another to exchange promises. Through this bargaining process, the parties agree, or promise, to do or not to do something like deliver title in exchange for payment. The thing that both parties agree to do or not to do is the essence of consideration. Without consideration, there is merely a one-sided promise to act out of charity, and courts are reluctant to bind someone to perform a charitable act (even if they so promise). As a result, if a person promises to give away property without any consideration (gift promise), but later changes his mind, the one-sided promise would be unenforceable.
 
For example, in a real estate transaction the buyer makes an offer to buy property that the seller accepts. Dissecting this exchange of promises, we find consideration--the seller promises to do something (deliver the deed to the property at a specified time to the buyer), and the buyer promises to do something (pay a specified sum of money for that deed). 
 
Conversely, if a seller promised to merely give his property to another as a gift, the seller's one-sided promise would lack consideration and could be unenforceable. This is true because there was no bargain for exchange of promises between the two parties, or no consideration (only the seller is promising to do something). We do not intend to communicate that one cannot give their property away--they can! However, if one promises to give it away, but changes her mind, the promise could be unenforceable
 
Remember that an offer is not a contract, but an invitation to enter into a contract. However, making an offer should not be taken lightly, as it could be accepted, which will impose duties and obligations on the party making it.
 
Mutual Assent and “Meeting of the Minds”
In real estate contract law, mutual assent and the "meeting of the minds" are foundational principles that establish the validity and enforceability of agreements between parties. These concepts ensure that all parties to a real estate transaction understand and agree to the terms of the contract, forming a binding agreement under the law.
 
Mutual Assent Defined
Mutual assent refers to the process by which parties come to a mutual understanding and agreement on the essential terms of a contract. This process typically involves an offer by one party and an acceptance by the other. The offer must be clear, definite, and communicated, while the acceptance must be unequivocal and align with the terms of the offer. In real estate, mutual assent often takes place when a buyer submits a written purchase agreement, and the seller signs it without changes, signifying their agreement.
 
For mutual assent to be valid, the acceptance must mirror the offer. If the offeree modifies the terms of the offer, this constitutes a counteroffer rather than acceptance, requiring the original offeror's approval to establish mutual assent.
 
Meeting of the Minds
The "meeting of the minds" is closely related to mutual assent and emphasizes the alignment of the parties' understanding of the contract's terms. It ensures that both parties have a shared comprehension of the agreement, including critical details such as property description, price, and timelines. This shared understanding eliminates ambiguity and prevents disputes about the parties' intentions.
In real estate, the meeting of the minds can be disrupted if one party misinterprets or misrepresents key contract terms. For example, if a seller believes the buyer intends to waive a financing contingency, but the buyer assumes financing approval is required, no true meeting of the minds has occurred. Courts may void contracts where evidence suggests a lack of mutual understanding.
 
Legal Implications
Mutual assent and the meeting of the minds are prerequisites for a valid contract. If either element is missing, the agreement may be deemed unenforceable. For instance, if one party is coerced into signing or significant terms are left undefined, mutual assent is compromised. Similarly, material misrepresentations or misunderstandings can negate the meeting of the minds, rendering the contract voidable.
 
In real estate practice, ensuring mutual assent and a meeting of the minds involves clear communication, detailed contracts, and professional guidance. Real estate professionals and attorneys play vital roles in drafting agreements that minimize ambiguities and confirm both parties' understanding, thereby reducing the risk of disputes and ensuring legal enforceability.
 
By adhering to these principles, parties can confidently engage in real estate transactions, knowing their agreements rest on a solid legal foundation.
 
Lack Of Defenses
Even where there is an offer and acceptance that is supported by consideration there may not be a valid or enforceable contract. Certain defenses may exist that prevent a contract from being formed in the first place. Other defenses permit a party to escape liability from the contract, even though the contract is valid. In either case, these two types of defenses result in either a contract being void (a theory that the contract was never properly formed) or voidable (a theory that a contract is valid, but fairness dictates that one may get out of the contract if he proves the defense). The important distinction between contracts that are void and contracts that are voidable is as follows: void contracts are never binding, and voidable contracts are binding unless or until a party successfully asserts a relevant defense. Common defenses which render a contract void or voidable include: incompetency, misrepresentation, mistake, illegality, and duress.
 
Void vs. Voidable Contracts
In real estate transactions, understanding the difference between void and voidable contracts is critical. Both terms describe contracts that fail to meet legal requirements but differ in their enforceability and consequences.
 
Void Contracts
A void contract is one that is inherently invalid and unenforceable from the outset. Such contracts lack one or more essential legal elements required to form a binding agreement, such as mutual assent, lawful purpose, or consideration. Because void contracts are treated as if they never existed, neither party can enforce the terms, and no legal remedy can make them valid.
 
Key Characteristics of Void Contracts:
	Legality: The contract involves illegal activities or violates public policy.

	Lack of Essential Elements: Missing mutual assent, consideration, or other legal requirements.

	Effect: Unenforceable by either party.

 
Examples of Void Real Estate Contracts:
	A contract for the sale of property without a written agreement (violating the Statute of Frauds).

	An agreement to sell property for illegal purposes, such as operating an unauthorized business.

	A contract signed by a person declared legally incompetent without a legal guardian’s involvement.

 
In these scenarios, the contract is void from the beginning, and no actions by either party can render it valid.
 
Voidable Contracts
A voidable contract, on the other hand, is initially valid and enforceable but can be declared invalid by one of the parties due to certain legal deficiencies. The affected party has the right to either affirm or rescind the contract. If affirmed, the contract remains enforceable; if rescinded, it becomes unenforceable.
 
Key Characteristics of Voidable Contracts:
	Legality: The contract is lawful but contains issues that may undermine its validity.

	Choice: The disadvantaged party may decide to enforce or void the contract.

	Effect: Enforceable unless challenged and voided by the affected party.

 
Examples of Voidable Real Estate Contracts:
	A contract signed under duress or undue influence (e.g., a seller forced to sign under threat).

	An agreement entered into by a minor (e.g., a 17-year-old buying property).

	A contract signed based on misrepresentation or fraud (e.g., a seller concealing significant defects in the property).

	A buyer’s remorse period in certain jurisdictions where the law allows rescission within a specified timeframe.

 
In these cases, the disadvantaged party must act promptly to void the contract. Failing to do so may result in the contract being considered affirmed.
 
Key Distinctions
	Enforceability: Void contracts are never enforceable; voidable contracts are enforceable unless voided by the affected party.

	Legal Deficiency: Void contracts lack fundamental legal elements; voidable contracts contain correctable issues.

	Remedies: Void contracts cannot be remedied, while voidable contracts can be affirmed or rescinded.

 
Parties must ensure that contracts comply with legal requirements to avoid the complications of void or voidable agreements. When in doubt, consulting a real estate attorney can help mitigate risks and protect legal interests.
 
Unilateral or Bilateral?
Contracts may be unilateral (obligating only one party to act) or bilateral (obligating both parties to act). A contract is unilateral when one party promises to perform without first receiving a promise to perform from the other party. Technically, you could describe the promise or obligation in a unilateral contract as only a unilateral offer because there is no meeting of the minds until the second party decides to perform or to accept. 
 
For example, Jon lost his dog. Jon posts a sign around town stating that he will pay $100 to anyone who finds and returns his dog. Jon's offer may only be accepted by performance--that is, someone only has a contractual right to the $100 after they find and return the dog.
 
Much more common, especially in real estate transactions, is the bilateral contract. A contract is bilateral when both parties make promises of performance. That is, one party makes a promise in terms of an offer, and the other party makes a promise in terms of an acceptance of that offer. 
 
For example, bilateral real estate-related contracts include: (1) a real estate sales contract, where the buyer promises to buy and the seller promises to sell; and (2) certain listing contracts signed by both seller and broker, where the seller promises to pay, and the broker also promises to do certain things such as advertise the property and use his best efforts to sell it.
 
Common Defenses to Contract Enforceability
Even where there is an offer and acceptance that is supported by consideration there may not be a valid or enforceable contract. Certain defenses may exist that prevent a contract from being formed in the first place. Other defenses permit a party to escape liability from the contract, even though the contract is valid. 
 
In either case, these two types of defenses result in either a contract being void (a theory that the contract was never properly formed) or voidable (a theory that a contract is valid, but fairness dictates that one may get out of the contract if he proves the defense). 
 
The important distinction between contracts that are void and contracts that are voidable is as follows: void contracts are never binding, and voidable contracts are binding unless or until a party successfully asserts a relevant defense. Common defenses which render a contract void or voidable include: incompetency, misrepresentation, mistake, illegality, and duress.
 
 
Incompetency
Generally, courts assume people are competent to enter into contracts with one another. However, some people are legally unable to contract because they lack "capacity." As a result, their contracts are void. People that entirely lack capacity to contract include those that are legally insane. Others have only a limited capacity to enter into contracts. These contracts are voidable, which means that one must take steps to avoid responsibility for the contract. Both minors and intoxicated persons are examples of those with a limited capacity to contract.
 
Those who are adjudicated incompetent or insane by a court have no capacity to contract, and may never be a party to a legally binding contract. This is logical because legally incompetent individuals cannot be expected to understand the terms of a contract. Therefore, a legally incompetent person cannot agree because an agreement requires understanding. However, if a legally incompetent person is judged to have been "lucid" or temporarily of sound mind at the time he entered into the contract, then the contract remains valid (even where the person returns to insanity after signing the contract). Finally, a person who is actually insane, but has not been declared insane by a court possesses a limited capacity to contract. His contracts are therefore voidable and not void.
 
Minors, (those under 18 years of age in most states), have a limited capacity to contract. Therefore, their contracts are generally voidable. This means that a minor may enter into a contract, but he may escape liability for the contract if he subsequently rejects it. For example: if a minor enters into a contract to buy a car, the minor will not be obligated under the contract to buy the car because he is not competent to contract. The contract is voidable on behalf of the minor. However, if the minor wants to buy the car, the seller is bound by the terms of the contract and must sell. However, contracts with minors for necessities such as food or clothing are neither void nor voidable, and the minor will be held to such contracts.
 
Persons who were intoxicated at the time of the contract also have a limited capacity to contract. Such contracts may be voidable by the intoxicated person if they act promptly. If they do not act promptly to cancel the contract, their inaction will be taken as agreement, and the contract will be valid. If there is any dispute regarding one's competency, it must be settled in court.
 
Fraud
Fraud is any form of deceit by which one party intentionally attempts to gain an unfair advantage over another. The key to determining whether an action is fraudulent is whether or not it was intentional. If the deceit was not intentional it is not fraud, but may be an instance of misrepresentation (discussed below). Fraud includes intentionally making false statements and/or intentionally concealing material facts about a property. Fraud may result in damage awards by a court, and either a void or voidable contract depending upon the circumstances.
 
If a party to a contract is induced to sign the contract because of fraudulent statements or facts, then the contract is voidable by the injured party. For example: Sam Jones, who runs his business out of his home, signs a contract to buy a particular house because the seller pledges that local ordinances will allow his home business. Later Sam finds that this is not true, and that the seller knew it was not true. The seller is guilty of fraud and the contract is voidable by Sam.
 
However, if a person has no knowledge or intention of becoming a party to a contract, yet is tricked into signing one, then a meeting of the minds never occurred and the contract is void (as if it never existed). For example: Sara Jones is contacted by a salesperson from the Heavenly Habitat subdivision and told that she has just won a two-bedroom house. Sara loves the house and when she is asked to sign a letter of endorsement for the subdivision, she does so gladly. Later, Sara finds out that rather than actually winning a house, she has merely won a chance to win a house. Furthermore, the letter of endorsement she signed is actually a contract to buy a house if and when she fails to win one. Because Sara never intended to enter into a contract, and because she was intentionally deceived, the contract is void.
 
 
Misrepresentation
Misrepresentation is a false statement or a concealment of a material fact. Unlike fraud, misrepresentations may be innocent and unintentional. However, even unintentional misrepresentation may be sufficient to render a contract void or voidable depending upon the circumstances and magnitude of the misrepresentation. A primary consideration is whether or not the person who misrepresented the material fact should have known better. The question of unintentional misrepresentation is further complicated by the fact that different people are expected to have different levels of knowledge on a particular subject.
 
For example: consider the representation, "This house is really built well, and the foundation is particularly solid." A year later, the house settles so badly that extensive repairs are needed to correct the problem. Whether someone has made a misrepresentation turns on who made the original statement: (1) If a seller made the statement, he or she would not likely be liable if, at the time the statement was made, the foundation appeared to be in good shape--sellers are not expected to have special knowledge about construction; (2) If a salesperson made this statement, he or she may be liable for damages and could have their license suspended or revoked, even if the misrepresentation was innocent, if a court concludes that they should have known about the faulty foundation or should have found out about the faulty foundation, before making the statement; (3) However, if the developer made this statement, he would certainly be liable for misrepresentation or even fraud if his misrepresentation was unintentional.
 
Contrast Puffing/Misrepresentation/Fraud
Puffing is a harmless statement or exaggeration that a reasonable person would be expected to recognize, such as: "This is the most beautiful house in the city," and "You will never find a buy like this again." Puffing is not misrepresentation or fraud because it is a statement of personal opinion. However, the lines between puffing, misrepresentation, and fraud can be blurry, so use caution!
 
 
Estoppel
Estoppel is a legal doctrine that stops, or prevents, a person from cancelling a contract due to certain deficiencies with the essential elements. Generally, estoppel arises where a party to a contract is aware that the other party is relying on them to perform as agreed, even though there may be deficiencies that otherwise prevent a valid contract from being formed (such as a lack of consideration or failure to obtain the agreement in writing). Where a party so relies and suffers some harm as a result, a court may apply the doctrine of estoppel.
 
For example, your employer tells you that he will pay you a pension when you retire. Relying upon this statement, you retire at an age where obtaining new employment is difficult because you are expecting that pension income. Even though there may be no consideration in this example (arguably, only the employer agreed to do something, which renders this a one-sided agreement--see the discussion on consideration above), courts may enforce the agreement as a contract to prevent an unequitable result (your reliance on your employer's promise put you in a worse situation).
 
Mistake
A mistake is an error or misunderstanding. Contracts are voidable if based on a mutual, unintentional, material mistake. For example: a subdivision developer and a buyer sign a sales contract on a lot in the subdivision. Later, it turns out that the developer honestly thought they were contracting for Lot A and the buyer honestly thought they were contracting for Lot B. If the two can resolve their differences, fine. But if not, the contract is voidable by either party because there was no meeting of the minds.
 
Note that this mistake is: 
	mutual (both mistakenly mis-identified the property);

	unintentional; and 

	material (specifying the correct piece of property is at the heart of the contract). 

 
Ignorance of the law and poor judgment are not valid reasons for claiming a mistake of fact.
 
For example: Bob the Blaster runs a blasting and excavation company. Bob signs a contract to purchase property located on the main drag of Acme City. Bob intends to use his new business location to test his blasting equipment before rolling it out in the field. After signing the contract, Bob discovers that blasting activities are illegal within the city limits of Acme. Assuming no fraud or misrepresentation by the seller, Bob's ignorance of the law does NOT result in either a void or voidable contract, and is NOT an example of mistake.
 
Illegality
Courts cannot be called upon to enforce contracts that require one to break the law. For example, murder contracts, or contracts to purchase illegal goods or services are void and unenforceable.
 
Duress
Duress exists where one is coerced into entering a contract by physical or threatening behavior. Such 'gun to the head' behavior does not result in a meeting of the minds. Therefore, such contracts are void from their inception and no action need be taken to render them so.
 
 
 

Contract Clauses and Their Impact
 
“Time is of the Essence”
The phrase "time is of the essence" is a critical clause in real estate contracts that underscores the importance of meeting specified deadlines. When included, this clause legally obligates the parties involved to adhere strictly to the agreed-upon timelines for completing tasks such as inspections, financing, or closing the transaction. Failure to meet these deadlines may result in significant legal and financial consequences.
 
What Does "Time is of the Essence" Mean?
In general, contract law allows for some flexibility with timelines unless explicitly stated otherwise. The "time is of the essence" clause removes this flexibility, making deadlines legally binding. Missing a deadline under such a clause is considered a material breach of the contract, giving the non-breaching party the right to terminate the agreement or seek other remedies.
 
Where real estate transactions often involve multiple contingencies and coordination among various parties (e.g., buyers, sellers, lenders, and title companies), the clause ensures that all parties are working efficiently toward closing without undue delays.
 
Key Implications in Real Estate Contracts
 
	Strict Adherence to Deadlines
Once the clause is included, all parties must comply with the specified timelines for tasks such as:

◦Submitting earnest money deposits.
◦Conducting inspections and appraisals.
◦Securing financing.
◦Closing the transaction.
	Breach of Contract
Failure to meet deadlines can lead to significant consequences:

◦The seller may terminate the contract and retain the earnest money deposit as damages.
◦The buyer may lose their right to purchase the property.
◦The aggrieved party may pursue legal remedies, including specific performance or monetary damages.

	Mitigating Delays
In some cases, unforeseen circumstances (e.g., a delay in loan processing) may necessitate an extension of deadlines. If the clause is present, parties must agree to a written amendment to avoid breaching the contract.

 
Examples of "Time is of the Essence" in Action
	Scenario Where the Clause is Enforced

◦A buyer agrees to close on a property by December 1 under a "time is of the essence" clause. The buyer's financing is delayed, and they fail to close on time. The seller has the legal right to terminate the contract and keep the buyer's earnest money.
	Scenario Without the Clause

◦Without a "time is of the essence" clause, the buyer’s delay may not constitute a material breach. The seller might be required to grant a reasonable extension unless the delay is excessive or causes harm.
	Seller Non-Performance

◦A seller agrees to make repairs by a specific date before closing. If they fail to meet this deadline under a "time is of the essence" clause, the buyer may terminate the contract or demand compliance.
 
Practical Considerations
	Inclusion in Contracts
The clause should be explicitly stated in the contract to avoid disputes over whether deadlines are flexible. Ambiguity can lead to misunderstandings and litigation.

	Negotiations and Flexibility
Buyers and sellers must evaluate whether such a strict timeline is appropriate, particularly in transactions involving complex contingencies.

	Legal Guidance
Given the potential for disputes, consulting a real estate attorney can help parties understand their obligations and the risks of including or omitting the clause.


The "time is of the essence" clause emphasizes the importance of adhering to deadlines in real estate transactions, providing a legal framework for accountability. While it ensures efficiency and minimizes delays, it also introduces significant risks for parties unable to meet deadlines. Careful drafting, communication, and legal oversight are essential to navigating the implications of this clause effectively.
 
Contingency Clauses
Contingency clauses are critical provisions in real estate contracts that allow one or both parties to back out of the agreement or renegotiate terms if certain conditions are not met. These clauses protect the interests of buyers and sellers by addressing potential uncertainties and mitigating risks. Below are the most common and important contingencies, along with their effects on contract performance.
 
1. Financing Contingency
Description:
This clause ensures that the buyer can secure a mortgage or other financing necessary to complete the purchase. If the buyer cannot obtain the required financing within the specified timeframe, they can cancel the contract without penalty.
 
Effect on Performance:
	Provides the buyer time to secure a loan while protecting their earnest money deposit if financing falls through.

	Protects the seller by setting a deadline for the buyer to confirm financing, ensuring the process doesn’t drag indefinitely.

	If financing fails, the contract becomes void, unless renegotiated.

 
2. Inspection Contingency
Description:
This allows the buyer to conduct a professional inspection of the property to identify defects or issues (e.g., structural problems, mold, or outdated systems). The buyer can negotiate repairs, request a price reduction, or cancel the contract if the property fails inspection.
 
Effect on Performance:
	Ensures the buyer’s satisfaction with the property’s condition before committing fully.

	May delay the closing if significant repairs are required or renegotiations occur.

	If the seller refuses to make requested repairs, the buyer can walk away from the deal.

 
3. Appraisal Contingency
Description:
This clause protects the buyer (and their lender) by requiring the property to appraise at or above the agreed purchase price. If the appraisal comes in lower, the buyer may renegotiate the price or terminate the contract.
 
Effect on Performance:
	Prevents buyers from overpaying for a property.

	Can lead to delays if the buyer requests a second appraisal or if renegotiation is needed.

	If the seller refuses to lower the price, the buyer may terminate the agreement.

 
4. Sale of Existing Home Contingency
Description:
This clause allows the buyer to make the purchase contingent on selling their current home. If the buyer’s home doesn’t sell within a specified timeframe, they can cancel the contract.
 
Effect on Performance:
	Protects buyers from being financially overextended by owning two properties simultaneously.

	May make the buyer’s offer less attractive to the seller, especially in competitive markets.

	Can delay closing or result in the contract being terminated if the buyer’s home fails to sell.

 
5. Title Contingency
Description:
This provision ensures that the seller provides clear and marketable title to the property, free from liens, disputes, or legal encumbrances. If title issues are discovered and cannot be resolved, the buyer may cancel the contract.
 
Effect on Performance:
	Protects the buyer from inheriting legal or financial obligations tied to the property.

	May delay closing if issues like unpaid taxes or contested ownership require resolution.

	Ensures that the buyer takes possession with clean ownership.

 
6. HOA Review Contingency
Description:
In transactions involving properties governed by a homeowner’s association (HOA), this clause allows the buyer to review HOA documents, including fees, rules, and financial health, before committing to the purchase.
 
Effect on Performance:
	Gives the buyer the opportunity to ensure the HOA aligns with their expectations.

	Can result in the contract being voided if the buyer finds the HOA’s terms unacceptable.

	May introduce delays if HOA documents are not promptly provided.

 
 
7. Well, Septic, or Environmental Inspection Contingency
Description:
This clause is common in rural properties, requiring the property’s water, septic systems, or environmental conditions to pass specialized inspections.
 
Effect on Performance:
	Ensures the buyer is aware of potential issues that could affect property value or habitability.

	Delays may occur if additional testing or remediation is needed.

	The buyer can cancel or renegotiate if the systems fail inspection.

 
8. Earnest Money Contingency
Description:
This protects the buyer’s earnest money deposit by allowing them to recover it if they cancel the contract for reasons specified in other contingencies.
 
Effect on Performance:
	Provides the buyer with financial security during the transaction.

	Holds the seller accountable to meeting agreed-upon terms.

	Ensures the contract is voided without penalty if contingencies are not satisfied.

 
Effects on Performance Overall
Contingency clauses introduce flexibility and safeguards but can also create delays or uncertainty in the transaction process. For sellers, contingencies may increase the risk of a deal falling through, especially in markets where buyers heavily rely on financing or inspections. For buyers, contingencies provide critical protection, ensuring they are not locked into an unfavorable agreement.
 
A balanced contract should outline clear contingency deadlines and procedures to minimize disruptions and provide certainty to both parties. When properly negotiated, contingencies help create a fair and transparent transaction process.
 
Risk of Loss and Title Defect Clauses in Real Estate Contracts
Real estate contracts often include risk of loss and title defect clauses to address specific risks that may arise during the transaction process. These clauses play a vital role in protecting the rights of both buyers and sellers by defining responsibilities, remedies, and conditions for proceeding with or terminating the agreement.
 
1. Risk of Loss Clause
The risk of loss clause determines which party is responsible for damage to the property between the contract's signing and the closing date. Real estate transactions typically involve a period of time when the buyer has agreed to purchase the property, but legal ownership has not yet transferred.
 
How it Works:
	Seller Retains Risk (Default Rule): In most cases, the seller is responsible for maintaining the property and bearing the risk of damage until the transaction is complete. This principle is often reinforced by the inclusion of the Uniform Vendor and Purchaser Risk Act (UVPRA) in many jurisdictions.

	Buyer Assumes Risk: In rare cases or where explicitly stated, the buyer may assume the risk of loss upon signing the contract.

 
Protection for Buyer and Seller:
	Buyer Protection: Ensures that the buyer does not have to bear the cost of unexpected property damage before taking ownership. For example, if a fire damages the home, the buyer can terminate the contract or renegotiate terms, depending on the clause.

	Seller Protection: Encourages sellers to maintain adequate property insurance to cover potential damages. If the clause specifies that the buyer assumes risk early, the seller is shielded from post-contract obligations.

 
 
Example:
	Scenario: A storm damages a house under contract. If the seller retains the risk, they must repair the damage or allow the buyer to terminate the contract. If the buyer has assumed the risk, they bear responsibility for the loss.

 
2. Title Defect Clause
The title defect clause ensures that the seller provides a clear and marketable title to the property. This clause protects buyers from inheriting liens, claims, or legal disputes related to the property’s ownership.
 
How it Works:
	Sellers are required to resolve title defects, such as unpaid taxes, liens, boundary disputes, or other encumbrances, before closing.

	If the title issues cannot be resolved within a specified period, the buyer may terminate the contract and recover their earnest money deposit.

 
Protection for Buyer and Seller:
	Buyer Protection: Safeguards the buyer’s investment by ensuring they acquire ownership free of unresolved claims. This clause prevents future legal disputes and protects the buyer’s ability to sell or refinance the property later.

	Seller Protection: Provides an opportunity to resolve title issues without automatically voiding the contract. Sellers can negotiate remedies, such as extended time to address defects, before the buyer cancels the agreement.

 
Example:
	Scenario: During a title search, a lien from unpaid contractor bills is discovered. Under the clause, the seller must settle the lien before closing. If the lien cannot be resolved, the buyer may walk away from the deal.

 
 
How These Clauses Protect Both Parties
 
For Buyers:
	Risk of Loss: Buyers are protected from financial losses due to property damage before taking ownership.

	Title Defect: Buyers can ensure they receive clean ownership, avoiding future legal disputes or unexpected costs.

 
For Sellers:
	Risk of Loss: Sellers can limit liability by requiring the buyer to assume risk early, depending on the agreement.

	Title Defect: Sellers are given time to resolve issues, preserving the transaction and avoiding unnecessary cancellations.

 
Risk of loss and title defect clauses address critical uncertainties in real estate transactions. By defining responsibilities and remedies, they protect the rights of buyers and sellers, foster transparency, and minimize disputes. A well-drafted contract incorporating these provisions ensures a smoother and fairer process for both parties.
 
 

Offer, Acceptance, and Performance
 
Rules Governing Offers and Counteroffers
Real estate transactions are governed by specific rules and best practices concerning offers and counteroffers. (Multiple offers are discussed in further detailed later in this unit). These rules ensure that the negotiation process is conducted fairly, transparently, and in compliance with legal and ethical standards. Below is an overview of the rules and how they apply.
 
1. Offers
An offer is a formal proposal made by a buyer to purchase a property under specific terms and conditions.
 
Key Rules:
	In Writing: Most jurisdictions require real estate offers to be in writing to comply with the Statute of Frauds. This includes details such as purchase price, contingencies, and closing date.

	Revocability: Offers can generally be revoked by the buyer at any time before the seller accepts them, unless the offer includes a binding time frame.

	Expiration: Offers typically include a deadline for acceptance. If the seller does not respond within this period, the offer expires automatically.

	Binding Nature: Once an offer is accepted and signed by the seller, it becomes a legally binding contract, subject to contingencies.

 
2. Counteroffers
A counteroffer is a response by the seller (or buyer) that modifies the terms of the original offer. It effectively rejects the original offer and puts forth new terms for negotiation.
 
Key Rules:
	Terminates the Original Offer: A counteroffer nullifies the initial offer. The original terms are no longer valid unless revived by mutual agreement.

	Binding Once Accepted: Once a counteroffer is signed and accepted by the other party, it becomes binding, just like the original offer.

	Continuing Negotiation: Each counteroffer resets the negotiation process, requiring acceptance by the other party to create a contract.

 
Example:
	A buyer offers $300,000 for a property. The seller counters at $310,000 with a reduced closing timeline. If the buyer accepts, the counteroffer becomes the new contract.

 
Strategies for Handling Offers and Counteroffers
	For Buyers:

◦Submit strong initial offers in competitive markets to avoid being outbid.
◦Include contingencies to protect your interests, such as financing or inspection clauses.
◦Be prepared to respond quickly to counteroffers or requests for "best and final" offers.
	For Sellers:

◦Evaluate offers based not only on price but also on contingencies, financing terms, and closing timelines.
◦Consider requesting earnest money to show buyer commitment.
◦Use a multiple offer situation to negotiate favorable terms.
 
The rules governing offers and counteroffers in real estate ensure fairness, transparency, and legal compliance in the negotiation process. By understanding these rules, buyers and sellers can navigate the complexities of real estate transactions effectively, reducing the risk of disputes and maximizing their chances of a successful outcome.
 
Proper Methods of Acceptance
Acceptance is a critical element in forming a legally binding real estate contract. It occurs when the party receiving an offer agrees to its terms and communicates that acceptance back to the offeror. The method of acceptance can vary depending on the specific terms of the contract, jurisdictional laws, and the parties involved.
 
Key Requirements for Acceptance
For acceptance to be valid:
	Unconditional Agreement: The acceptance must align exactly with the terms of the offer. Any modification constitutes a counteroffer, not acceptance.

	Timely Response: Acceptance must occur within the timeframe specified in the offer. If no deadline is provided, it must occur within a "reasonable time."

	Communication: The acceptance must be effectively communicated to the offeror.

 
Methods of Acceptance
1. Written Acceptance (Most Common)
	Definition: The accepting party signs the agreement and delivers it to the offeror or their agent.

	Legal Standard: Most jurisdictions, including those in the U.S., require real estate contracts to be in writing under the Statute of Frauds.

	Delivery Methods: Physical delivery, email, or other electronic means (if legally permitted and agreed upon).

 
2. Electronic Acceptance
	Definition: Acceptance communicated via electronic means, such as email, digital signatures, or other electronic platforms.

	Legality: Many states, including Virginia, recognize electronic signatures and documents as valid under the Uniform Electronic Transactions Act (UETA) and the Electronic Signatures in Global and National Commerce Act (E-SIGN Act).

	Examples:

◦Signing a contract via DocuSign or a similar platform.
◦Sending an email or text message confirming acceptance (if explicitly permitted in the contract).
	Considerations: All parties must agree to use electronic communication, and the method must comply with state and federal laws.

 
3. Verbal Acceptance
	Definition: Acceptance communicated orally, either in person or over the phone.

	Legality: Generally not enforceable in real estate contracts because the Statute of Frauds requires such agreements to be in writing.

	Use Case: Verbal acceptance may be used to express initial intent but must be followed by written confirmation to create a binding contract.

 
Steps to Ensure Valid Acceptance
	Follow the Offer’s Instructions: Many offers specify the required method of acceptance (e.g., delivery to a specific person or address).

	Document the Acceptance: Retain proof of acceptance, such as a timestamped email, digital signature receipt, or signed document.

	Timely Communication: Ensure acceptance is communicated within the offer’s timeframe and received by the appropriate party.

 
Special Considerations
	Counteroffers: A counteroffer effectively voids the original offer. Any acceptance after a counteroffer must be based on the revised terms.

	Jurisdictional Variations: Local laws may impose additional requirements or restrictions on acceptance methods.

	Electronic Limitations: While electronic communication is widely accepted, some contracts may explicitly prohibit it.

 
In real estate, acceptance of an offer must comply with legal requirements and the contract’s terms. Written acceptance is the most common and enforceable method. Electronic acceptance is increasingly recognized and widely used, provided it meets legal and contractual guidelines. Verbal acceptance, while useful for initial discussions, does not typically create a binding contract in real estate due to the Statute of Frauds.
 
Performance & Enforcement 
Once a valid contract arises (offer/acceptance, consideration, lack of defenses), which may be an express, implied, unilateral, or bilateral contract in nature, the obligation to do (or perform) what was agreed to may be controlled by additional factors. These additional factors that may govern one's obligation to perform include: whether the contract is executory, whether the contract may be transferred or assigned to a person other than an original party to the agreement, and whether the contract contains various conditions or restrictions. 
 
Here, we discuss these basic contract characteristics of performance under two headings: when must the parties perform, and who may perform?
 
When Parties Must Perform
 
Executory or Executed
A contract is "executory" when one or both parties has not yet performed. An example would be a sales contract where a seller has pledged to sell, and a buyer pledged to buy, but neither has yet performed. A contract is "executed" when there is nothing left to do by either party--both have fully performed.
 
Conditions
Contracts may contain various conditions, or contingencies. A condition is an event which may not be certain to occur, but must occur before performance under a contract is due. For example, a lessee may operate the leased premises as a restaurant provided that he first obtains the necessary parking variance, or a buyer agrees to buy the property contingent upon his obtaining the necessary financing.
 
Conditions are often indicated by words such as "if," "when," "unless," or "provided." If a condition fails to occur, the parties are usually not entitled to damages because conditions are merely limitations -- they do not create obligations. A condition can be almost any event and may be left to either party to execute. 
 
For example, a homeowner may condition payment for painting his house upon his satisfaction with the paint job. Also, an insurance company may condition payment of a claim upon the claimant furnishing proof of the loss. In these examples there is a valid contract, but one or another party is not obligated to perform unless or until the condition or conditions are satisfied.
 
Questions of Time
If specific times have not been stated for performance, the law will imply that a reasonable time was intended. "Reasonable" is what may be fairly allowed and required considering the nature of the act to be performed. When parties specify a definite time and further agree that "time is of the essence," the parties will be held exactly to the time period specified.
 
Who May Perform
Sometimes, the parties to a contract agree to permit third persons to carry out performance obligations.
 
Assignable or Non-Assignable
An "assignment" is the transfer of the right, title, or interest of one person ("assignor") to another ("assignee"). Some contracts may be assigned to another person and some may not. Whether a contract is assignable depends upon the subject of the contract, and whether or not the parties, despite the subject, have specifically agreed to forbid assignment.
 
For example, contracts for a personal service, such as a contract for a specific real estate agent to sell your property are not assignable. However, most other real estate contracts, such as mortgage contracts, trust deeds, contracts for sale, lease contracts, and options are assignable, unless the parties agree otherwise in the contract.
 
Power of Attorney
A power of attorney is a legal, written document in which one person appoints another to be his attorney-in-fact, authorizing him to act on his behalf. The death of either party automatically revokes the power of attorney because it is a personal authorization. Thus, when an attorney-in-fact is conveying property on behalf of a grantor, proof is usually required that the grantor is alive at the time of the signing.
 
Enforcement of Contracts: Specific Performance vs. Monetary Damages
A valid contract can be oral or written so long as it contains the essential elements (offer/acceptance, consideration, and lack of defenses). But do not assume that all valid contracts are enforceable. In fact, courts will refuse to enforce some valid contracts. For example, most real estate contracts must be in writing in order for courts to enforce them. Also, if you delay in filing a law suit to enforce a valid contract, courts may refuse to hear it. 
 
When a party breaches a real estate contract, the non-breaching party may seek legal remedies to enforce the contract or compensate for losses. The two primary remedies are specific performance and monetary damages. Both serve distinct purposes and are applied based on the circumstances of the breach.
 
Specific Performance
Specific performance is a court-ordered remedy requiring the breaching party to fulfill their obligations under the contract. This remedy is particularly common in real estate because each property is considered unique and irreplaceable.
 
When It Applies:
	The contract is valid and enforceable, meeting all legal requirements (e.g., written agreement, mutual assent).

	Monetary compensation is inadequate because the property has unique characteristics or sentimental value.

	The non-breaching party has performed their obligations or is ready, willing, and able to do so.

 
Advantages:
	Ensures the buyer receives the exact property they contracted for, which may have unique features, location, or value that cannot be replicated.

	Encourages compliance with contractual obligations, as parties know courts may enforce performance.

Challenges:
	Courts may decline to enforce specific performance if doing so is impractical or inequitable, such as in cases of seller insolvency or significant hardship.

	Specific performance is less likely to be granted if the non-breaching party also failed to comply with terms (e.g., missed deadlines).

 
Example:
A buyer contracts to purchase a beachfront property, but the seller refuses to close, opting instead to accept a higher offer from another party. The buyer may sue for specific performance to compel the seller to transfer the deed as agreed.
 
Monetary Damages
Monetary damages involve financial compensation to the non-breaching party to cover losses caused by the breach.
 
Types of Monetary Damages:
	Compensatory Damages: Reimbursement for actual losses, such as the difference between the contract price and the property's market value if the deal falls through.

	Consequential Damages: Additional costs incurred due to the breach, such as moving expenses or lost profits from a planned development.

	Liquidated Damages: Pre-agreed sums specified in the contract, often involving the forfeiture of a buyer's earnest money deposit if they fail to close.

	Punitive Damages: Rare in real estate, awarded only in cases involving fraud or intentional misconduct.

 
When It Applies:
	The non-breaching party can be adequately compensated with money.

	The breach does not involve unique or irreplaceable property features.

	The injured party prefers financial recovery over pursuing the transaction.

 
 
Advantages:
	Provides a clear and quantifiable remedy.

	Avoids prolonged legal disputes over enforcing performance.

 
Challenges:
	Determining the amount of damages can be complex, especially for indirect or consequential losses.

	In some cases, monetary damages may not fully compensate for the loss of a unique property.

 
Example:
A buyer breaches the contract by failing to secure financing, causing the seller to sell the property at a lower price. The seller may sue for compensatory damages equal to the difference in sale price plus any additional costs incurred.
 
Both specific performance and monetary damages are essential tools for enforcing real estate contracts, but they serve different purposes. Specific performance is ideal when the property’s unique value cannot be replicated, while monetary damages are appropriate when financial compensation suffices. The choice of remedy depends on the nature of the breach, the property involved, and the preferences of the non-breaching party.￼[image: Screenshot 2024-12-29 at 10.56.01 PM.png]

Special Considerations in Virginia
 
Statute of Frauds
The "Statute of Frauds" refers to state laws that require certain contracts to be in writing in order to be enforceable. The Statute of Frauds requires that all real estate contracts involving the sale of land, or the transfer of any ownership interest in land, be in writing and be signed in order to be enforceable. As a result, courts may not enforce oral land sales contracts even if they are valid (that is, even if they contain the essential contract elements). 
 
All real estate leases for more than one year must also be in writing and signed in order to be enforceable. However, oral real estate leases for a period of one year or less are enforceable and need not be written. The concept of estoppel (discussed previously) may override the statute of frauds and render an oral contract for the sale of land enforceable. However, estoppel applies only in limited circumstances where one unfairly relies on another's promise and suffers harm as a result.
 
In Virginia, the Statute of Frauds mandates that certain contracts, including those related to real estate transactions, must be in writing to be legally enforceable. To comply with these requirements, real estate contracts should include the following elements:
 
	Written Agreement:

◦The contract must be documented in writing, clearly outlining the terms and conditions agreed upon by the parties involved.
	Signatures:

◦The contract must be signed by the party against whom enforcement is sought or by their authorized agent. This ensures that the agreement is acknowledged and accepted by all relevant parties.
	Identification of Parties:

◦The contract should clearly identify the buyer(s) and seller(s) involved in the transaction, including their full legal names and contact information.
	Property Description:

◦A detailed description of the property being transferred is essential. This typically includes the property's address, legal description, and any pertinent details that uniquely identify it.
	Purchase Price and Payment Terms:

◦The contract must specify the agreed-upon purchase price and outline the terms of payment, such as deposit amounts, financing arrangements, and payment schedules.
	Essential Terms and Conditions:

◦All critical terms, including contingencies (e.g., inspection, financing), closing date, possession date, and any special conditions or agreements, should be clearly stated.
	Compliance with Legal Requirements:

◦The contract should adhere to all applicable state and local laws, regulations, and ordinances governing real estate transactions in Virginia.
 
Additionally, certain exceptions to the Statute of Frauds may apply, such as partial performance or admissions in court; however, relying on these exceptions can be legally complex and may not provide the same level of enforceability as a properly executed written contract.
 
To ensure full compliance with the Statute of Frauds and to protect the interests of all parties involved, it's advisable to consult with a qualified real estate attorney or professional when drafting or reviewing real estate contracts in Virginia.
 
Uniform Electronic Transactions Act (UETA)
It's important to note that while electronic records and signatures are generally recognized under the Uniform Electronic Transactions Act (UETA) and the Electronic Signatures in Global and National Commerce Act (E-SIGN Act), all parties must consent to conduct transactions electronically.
 
In Virginia, the Uniform Electronic Transactions Act (UETA) has significant implications for the use of electronic contracts and e-signatures in real estate transactions. Adopted in Virginia in 2000, UETA establishes the legal framework for electronic records and signatures, giving them the same enforceability as their paper counterparts under certain conditions. This has modernized real estate practices, making transactions more efficient and accessible.
 
Key Provisions of UETA and Their Impact
	Legal Recognition of Electronic Signatures:

◦Under UETA, an electronic signature is legally equivalent to a handwritten signature if all parties agree to conduct the transaction electronically.
◦This provision allows buyers, sellers, and agents to sign contracts, disclosures, and other documents digitally, streamlining the process.
	Validity of Electronic Records:

◦Contracts and agreements related to real estate transactions can be stored, transmitted, and executed electronically without losing their validity or enforceability.
◦For example, documents signed via platforms like DocuSign or Adobe Sign are binding under Virginia law.
	Consent to Conduct Transactions Electronically:

◦All parties involved must agree to conduct the transaction electronically. Consent can be explicit (written agreement) or implied through the parties’ actions (e.g., using an e-signature platform).
◦Without mutual consent, UETA protections may not apply, and the transaction may need to proceed using traditional methods.
	Retention and Accessibility:

◦Electronic records must be retained in a manner that is accurate and accessible for future reference. This ensures compliance with record-keeping requirements in real estate transactions.
	Exclusions from UETA:

◦While UETA applies to most real estate transactions, some documents, such as those requiring notarization (e.g., deeds and certain closing documents), may have additional requirements under Virginia law.
◦Remote online notarization (RON) is permitted in Virginia, provided the process adheres to state-specific regulations.
 
Impacts on Real Estate Transactions
	Efficiency and Convenience:

◦Electronic signatures reduce the time needed to execute agreements, as parties can sign from anywhere with internet access.
◦This is particularly beneficial in competitive markets where quick responses are critical.
	Cost Savings:

◦Eliminates the need for physical meetings or mailing documents, reducing costs associated with paper, printing, and postage.
	Enhanced Security:

◦E-signature platforms often include encryption and audit trails, providing added security and evidence of authenticity.
	Wider Participation:

◦Facilitates transactions involving out-of-state or international buyers and sellers who may not be physically present.
 
Considerations and Best Practices
	Ensure Consent: Obtain clear agreement from all parties to proceed electronically to avoid disputes about the validity of e-signatures.

	Use Trusted Platforms: Utilize reputable e-signature and document management systems that comply with UETA and federal E-SIGN Act standards.

	Verify Identity: Confirm the identities of parties to the transaction to prevent fraud or disputes over authenticity.

	Understand Limitations: Recognize the exceptions where UETA may not apply, such as documents requiring notarization without RON.

 
UETA has transformed real estate transactions in Virginia, enabling the use of electronic contracts and e-signatures while maintaining their enforceability. By adhering to UETA's requirements and best practices, parties can leverage the benefits of digital processes while ensuring compliance and minimizing legal risks.
 
Multiple Offers in Virginia
When a property attracts interest from multiple buyers, the seller may receive several offers simultaneously.
 
Key Rules:
	Disclosure and Confidentiality: Sellers and their agents must follow local laws and ethical guidelines regarding disclosure of multiple offers. In many jurisdictions, agents cannot disclose the terms of competing offers without the buyer’s consent.

	Fair Treatment: Real estate agents are required to present all offers to the seller promptly and treat all parties fairly and without discrimination.

	Seller’s Discretion: The seller has the right to:

◦Accept the most favorable offer.
◦Counter one offer while holding others as backup.
◦Request "best and final" offers from all interested parties.
	Backup Offers: If the seller accepts one offer, they may still negotiate or hold backup offers contingent on the first agreement falling through.

 
Legal and Ethical Considerations
	Good Faith Negotiations:
All parties must act in good faith during the negotiation process. For instance, sellers should not mislead buyers into a bidding war by falsely claiming there are multiple offers.

	Agent Duties:

◦Agents representing buyers or sellers must adhere to fiduciary duties, including loyalty, disclosure, and confidentiality.
◦Agents must promptly communicate all offers and counteroffers to their clients unless directed otherwise in writing.
	Multiple Offer Guidelines:

◦Some states or real estate boards provide specific guidelines for handling multiple offers to ensure ethical practices and fairness.
 

Drafting and Amending Contracts
 
Drafting Standard Clauses and Addenda
In Virginia, licensed real estate agents play a critical role in facilitating real estate transactions, including the preparation of contracts, clauses, and addenda. While agents are not attorneys and cannot engage in the unauthorized practice of law, they can assist clients by using standard forms and drafting clauses or addenda within the bounds of their license. Here are the steps they must follow to ensure compliance with Virginia regulations and professional standards:
 
1. Use Standardized Forms
	Virginia REALTORS® Forms: Agents should use standardized real estate contract forms provided by their brokerage or Virginia REALTORS®. These forms are designed to comply with Virginia law and address common real estate scenarios.

	Customization: While standard forms include general provisions, agents may customize them by adding specific terms, provided these modifications comply with legal and ethical guidelines.

 
2. Understand the Scope of Authority
	Avoid Unauthorized Practice of Law: Agents must not draft new contracts or create legal documents from scratch. They may only fill in blanks or make modifications to standardized forms as authorized.

	Consult Attorneys When Needed: If the situation involves complex legal matters (e.g., unusual contingencies, disputes, or legal interpretations), agents must advise their clients to seek legal counsel.

 
3. Identify the Need for Clauses or Addenda
	Clauses: A clause is a provision added to the body of the contract to address specific terms or conditions (e.g., specifying the buyer's right to a property inspection).

	Addenda: Addenda are separate documents attached to the contract to include additional terms, disclosures, or contingencies (e.g., financing addendum, home inspection addendum, or lead-based paint disclosure).

	Examples of Common Addenda:

◦Home sale contingency addendum.
◦Appraisal contingency addendum.
◦Title contingency addendum.
 
4. Draft Clear and Precise Language
	Avoid Ambiguity: Clauses and addenda must be written in plain language to prevent misunderstandings or disputes.

	Specificity: Clearly define terms, timelines, and responsibilities for both parties. For instance:

◦Instead of “seller will repair the roof,” specify: “Seller will replace missing shingles on the roof within 14 days of contract acceptance.”
	Avoid Overly Broad Terms: General statements without specifics can lead to disputes or unenforceability.

 
5. Include Key Elements
	Reference the Main Contract: Addenda should explicitly state they are part of the original contract and reference the property address and date of the agreement.

	Execution by All Parties: All parties to the contract must sign and date the addenda or modified clauses for them to become binding.

 
6. Comply with State and Federal Laws
	Virginia Disclosure Laws: Ensure compliance with Virginia's disclosure requirements, such as disclosing material defects, HOA information, and lead-based paint hazards (for homes built before 1978).

	Federal Regulations: Be aware of federal requirements, such as the Real Estate Settlement Procedures Act (RESPA), which governs closing practices and disclosures.

 
7. Obtain Client Consent and Approval
	Review with Clients: Discuss the purpose and implications of each clause or addendum with the client to ensure understanding and informed consent.

	Secure Written Authorization: Ensure clients sign off on any modifications or addenda to confirm their agreement.

 
8. Retain Documentation
	Maintain Records: Keep copies of all drafts, finalized contracts, and signed addenda in compliance with Virginia’s record retention requirements for real estate transactions.

 
9. Collaborate with the Other Party’s Agent
	Negotiate Terms: Work collaboratively with the opposing agent to agree on terms and conditions before finalizing the clauses or addenda.

	Effective Communication: Clearly convey client requests and ensure all terms are incorporated into the contract accurately.

 
10. Adhere to Professional and Ethical Standards
	Fiduciary Duty: Act in the best interest of your client while ensuring transparency and fairness.

	Follow Broker Guidelines: Many brokerages provide specific policies and training for drafting and modifying contracts to maintain consistency and compliance.

 
Licensed Virginia real estate agents must carefully navigate their role in drafting clauses and addenda by relying on standardized forms, writing clear and enforceable terms, and adhering to legal and ethical boundaries. When in doubt, agents should seek guidance from their brokers or legal professionals to ensure that their actions protect their clients and comply with Virginia law.
 
Amending Contracts
Licensed Virginia real estate agents often need to amend real estate contracts to address new information, contingencies, or changes that arise during the transaction. While they can assist with amendments, they must adhere to legal, professional, and ethical standards to protect their clients and ensure compliance with Virginia law. Below are key considerations when amending contracts:
 
1. Ensure Legal Authority to Amend
	Scope of Practice: Agents must avoid the unauthorized practice of law. They may assist clients in amending contracts using standardized forms or drafting simple amendments as allowed within their licensure.

	Consult Legal Professionals: If amendments involve complex legal issues or substantial changes to the agreement, agents should recommend that clients seek advice from a qualified real estate attorney.

 
2. Identify the Need for an Amendment
Amendments are necessary when new information or contingencies arise that alter the original contract. Examples include:
	Contingency Adjustments: Extending inspection or financing deadlines due to unforeseen delays.

	Price or Terms Changes: Modifying the purchase price, deposit amount, or other financial terms.

	New Discoveries: Addressing issues revealed during inspections, appraisals, or title searches (e.g., required repairs or title defects).

	Closing Adjustments: Changing the closing date to accommodate one party’s schedule or delays in financing.

 
3. Use Clear and Specific Language
	Avoid Ambiguity: Clearly define the changes being made, including specific deadlines, dollar amounts, or responsibilities for each party.

	Link to Original Contract: Reference the original contract, including the date and property address, to ensure the amendment is tied to the correct agreement.

	Examples:

◦Poor Amendment: “Buyer to make repairs.”
◦Clear Amendment: “Seller agrees to replace the HVAC system with a new unit by [specific date] at their expense.”
 
4. Use Standardized Forms When Possible
	Amendment Forms: Virginia REALTORS® provides standard forms for amending contracts, ensuring compliance with state laws and reducing the risk of disputes.

	Custom Amendments: If standard forms don’t cover the situation, agents may assist with drafting custom amendments, but only within the limits of their licensure.

 
5. Obtain Written Consent
	Mutual Agreement: Both parties (buyer and seller) must agree to the amendment and sign it for it to become legally binding.

	Proper Execution: All amendments must be in writing and signed by the parties to comply with the Statute of Frauds.

 
6. Timely Communication
	Prompt Action: Amendments should be initiated and finalized as soon as the need arises to avoid delays or conflicts.

	Effective Negotiation: Agents should act as mediators, facilitating discussions between parties to reach mutually agreeable terms.

 
7. Address Contingencies
	Preserve Rights: Ensure that contingencies are not unintentionally waived or modified without the client’s consent.

	Extension of Deadlines: Clearly state new deadlines for contingencies like financing approval, inspections, or appraisals.

 
8. Verify Compliance with State and Federal Laws
	Disclosure Requirements: If the amendment involves new information about the property (e.g., material defects), ensure compliance with Virginia’s disclosure laws.

	Financing Laws: Changes to financing terms must comply with applicable state and federal regulations, including the Real Estate Settlement Procedures Act (RESPA).

 
9. Protect Client Interests
	Fiduciary Duty: Act in the best interest of the client by ensuring the amendment aligns with their goals and does not expose them to unnecessary risk.

	Anticipate Implications: Discuss potential consequences of the amendment, such as impacts on financing or closing timelines.

 
10. Document and Retain Records
	File Management: Retain copies of all amendments as part of the transaction file to comply with Virginia’s record-keeping requirements.

	Audit Trail: Ensure there is a clear history of all changes made to the original agreement.

 
Amending real estate contracts in Virginia requires careful attention to legal and professional standards. Licensed agents must identify the need for amendments, use precise language, obtain written consent, and ensure compliance with state laws. By acting promptly and transparently, agents can help protect their clients’ interests and facilitate smooth real estate transactions. For complex amendments, agents should recommend consultation with a real estate attorney to ensure legal compliance.
 
Case Study: Reviewing a Sample Real Estate Contract 
 
Scenario Overview
A real estate transaction is being negotiated for the sale of a single-family home in Fairfax, Virginia. The buyer and seller have agreed to use a Virginia REALTORS® Standard Residential Purchase Agreement (Form 600), along with relevant addenda and contingencies. The buyer is represented by an agent, and the seller is working with a different agent.
 
Step 1: Review the Core Purchase Agreement
The Virginia REALTORS® Standard Residential Purchase Agreement is a comprehensive document that outlines the essential terms and conditions of the transaction.
 
Key Sections to Review:
	Parties to the Agreement:

◦Confirm the buyer’s and seller’s names are correctly spelled and match their legal identification.
	Property Description:

◦Verify the property address and legal description match public records to avoid disputes.
	Purchase Price and Payment Terms:

◦Confirm the agreed purchase price and breakdown of payments (e.g., earnest money deposit, financing amount).
◦Ensure the earnest money deposit timeline and holding escrow agent details are clearly stated.
	Contingencies:

◦Review included contingencies, such as:
	Inspection Contingency: Buyer has 10 days for inspections and can negotiate repairs or terminate the agreement based on findings.

	Financing Contingency: Buyer’s obligation to close depends on securing a mortgage at specified terms.

	Closing and Possession Dates:

◦Ensure the agreed closing date is reasonable and aligns with both parties’ expectations.
◦Verify possession terms (e.g., immediate possession after closing).
	Disclosures:

◦Confirm the seller has provided all required disclosures, including:
	Lead-Based Paint Disclosure Addendum (if applicable).

	HOA/Condo Association Disclosure.

	Default and Remedies:

◦Review the default clauses to understand remedies for breaches (e.g., forfeiture of earnest money or specific performance).
	Additional Provisions:

◦Confirm any unique terms (e.g., personal property included, such as appliances or furniture) are clearly outlined.
 
Step 2: Review Addenda and Attachments
The following addenda and attachments were included in the contract package:
1. Home Inspection Addendum (Form 600I):
	Verify that inspection rights are clearly outlined, including:

◦Timeframe for inspections.
◦Process for negotiating repairs or accepting property "as-is."
	Confirm buyer’s option to terminate if inspections reveal material defects.

2. Financing Addendum:
	Ensure the financing terms align with the buyer’s loan approval.

	Confirm deadlines for loan application and lender commitment.

3. Appraisal Addendum:
	Review terms requiring the property to appraise at or above the purchase price.

	Confirm provisions for renegotiation or termination if the appraisal falls short.

4. HOA Disclosure Addendum (if applicable):
	Verify that the seller has provided required documentation, such as HOA bylaws, fees, and regulations.

 
Step 3: Confirm Compliance with Legal Requirements
	Statute of Frauds:

◦Confirm that all documents are signed and dated by the buyer and seller.
◦Verify that the agreement references all included addenda.
	Disclosure Compliance:

◦Ensure seller disclosures meet Virginia law, including:
	Material defects in the property.

	Lead-based paint hazards (if built before 1978).

 
Step 4: Address Key Risk Areas
	Inspection and Repair Negotiations:

◦Highlight the buyer’s rights to request repairs or terminate the agreement based on inspection results.
◦Recommend clear documentation of agreed repairs in an amendment.
	Financing Timeline:

◦Confirm the buyer is aware of deadlines for applying for and securing financing.
◦Highlight risks of failing to meet these deadlines, such as contract termination.
	Appraisal Issues:

◦Discuss with the buyer the implications of a low appraisal and their options under the addendum.
 
Step 5: Prepare for Execution
	Ensure all required initials and signatures are present.

	Verify each party receives copies of the fully executed contract and all addenda.

	Advise the buyer to retain copies for their records and consult legal counsel if they have questions about specific terms.

 
Conclusion and Next Steps
This review process confirms the contract complies with Virginia law and aligns with the interests of both parties. The buyer’s agent will:
	Monitor deadlines for contingencies (inspection, financing, appraisal).

	Coordinate with the lender, title company, and seller’s agent to ensure a smooth closing.

	Assist the buyer in negotiating any issues arising from inspections or appraisals.

By using Virginia REALTORS® standardized forms, the transaction benefits from legal compliance and clarity, reducing the likelihood of disputes.
 
(links: VAR Form 600 | sample contract and VAR Form 600I | addendum) 
 
 
 

MODULE 3

Real Estate Agency
 
 
LEARNING OBJECTIVES
By the end of this module, students will be able to:
	Remember: Define the key elements of agency relationships, including fiduciary duties and the distinctions between clients and customers.

	Understand: Explain the differences between single agency, dual agency, and designated agency relationships.

	Apply: Demonstrate how to comply with disclosure requirements in various real estate transactions under Virginia law.

	Analyze: Evaluate scenarios to identify potential breaches of fiduciary duties such as loyalty, confidentiality, and disclosure.

	Evaluate: Assess the appropriateness of different agency types in specific real estate transactions.

	Create: Develop an agency disclosure form compliant with Virginia’s statutory requirements.

	Understand: Discuss the implications of limited-service agency and how it differs from standard agency practices.

	Evaluate: Examine the impact of emerging trends, such as the 2024 MLS policy changes, on agency relationships and obligations.


Fundamentals of Agency Relationships 
Definition and Nature of Agency Relationships in Virginia
In real estate, an agency relationship is a fiduciary relationship where one party, the agent (typically a real estate broker or agent), acts on behalf of another party, the principal (usually a buyer or seller).
 
The relationship between a client and an agent is typically formalized through a written expressed agreement, such as a listing agreement for sellers or a buyer representation agreement for buyers. where the client gives the agent the authority to act on their behalf when working with third parties, often in exchange for a fee.
 
Virginia replaced the common law of agency with legislation that governs agency relationships in Virginia. The principal broker is responsible for ensuring compliance with Virginia agency obligations, which includes keeping records of specified agency disclosures and following various duties owed to clients and customers. However, both the principal broker and any salesperson or associate broker may be disciplined for violating Virginia Agency Law. 
 
Key Fiduciary Duties Review
This agency relationship is based on trust and defined by specific duties and obligations, including:
	Fiduciary Duty: The agent must act in the best interests of the principal, prioritizing the principal’s needs above their own and disclosing all relevant information.

	Loyalty: The agent must remain loyal to the principal and avoid conflicts of interest, not representing opposing parties in the same transaction without consent.

	Confidentiality: The agent must keep the principal’s sensitive information private, such as financial details or motivations for buying or selling.

	Obedience: The agent must follow all lawful instructions from the principal.

	Disclosure: The agent is obligated to disclose any material facts about the property or transaction that could aﬀect the principal’s decision.

	Reasonable Care and Diligence: The agent must use their skills, knowledge, and expertise to competently assist the principal in the transaction.

	Accounting: The agent must accurately document, safeguard, and promptly report all funds and property entrusted to them on behalf of their clients.

 
Agency Creation and Termination Methods
A Virginia agency relationship begins when a client "engages" a licensee. An agency terminates when the parties complete the objectives of the representation, or mutually agree to terminate the relationship. The relationship may also terminate where a party defaults or the client refuses to consent to a disclosed dual representation. Virginia licensees may provide brokerage services as a Standard Agent, an Independent Contractor, or a Limited Service Agent.
 
Creation of Agency Relationships
In real estate, agency relationships are typically created in one of the following ways:
	Express Agreement

	Implied Agreement

	Ratification

	Estoppel/Operation of Law

 
Express Agreement
An agency relationship may be created by express agreement, which is clearly stated orally or in writing by the parties. Although listing agreements (which create an agency relationship by express agreement) may be oral, it is preferable to have a written listing signed by both parties. In a listing agreement, a broker (agent) and a client (seller) enter into an agency agreement for the purpose of selling real estate. While brokers may delegate agency authority to a salesperson, the underlying listing agreement is between the broker and the client—not the salesperson and the client. Brokerage relationships begin when a client engages an agent. However, compensation alone does not create a brokerage relationship.
 
Also, merely using common source information, such as a multiple listing service (MLS), does not create a brokerage relationship. That is, an agent who represents a buyer can use an MLS to locate property without creating an agency relationship with a listing seller.
 
Implied Agreement
Agency relationships may also be created by actions or statements that are short of an express agreement. If two people act as if an agency relationship exists, chances are that if called upon to make a decision, a court will rule that an agency relationship exists, even without a formal written agreement. Also known as ostensible agency, implied agencies may be unintended and may create conflicting duties (dual agency).
 
EXAMPLE: Lindsey the Broker meets Sal the Buyer at an open house. As Sal is leaving, apparently uninterested in the property, Lindsey tells Sal: “There is a place for sale down the street that is exactly what you are looking for. Meet me there at 3 and I will give you a tour.” If Lindsey is the listing agent for both properties, she risks creating an undisclosed dual agency with Sal by implying that she will represent his interests.
 
 
Ratification
Agency relationships may arise by ratification. To ratify means to approve, sanction, or validate. Through ratification, a principal may create an agency relationship where an agent performs for the principal without the principal’s consent, but the principal subsequently approves or ratifies the agent’s conduct.
 
EXAMPLE: A broker performs a service for a buyer. It is an unauthorized service, but the buyer does not discourage the broker and later shows approval. This buyer may owe the broker a commission, as a court could decide that an agency relationship was established by ratification.
 
Estoppel/Operation of Law
Agency relationships may also be established by estoppel or an operation of law. Judges apply estoppel on a case by case basis, which makes it difficult to predict. However, once applied, estoppel prevents (or stops) one from asserting that there was no agency relationship. Estoppel often involves misleading conduct, or conduct that would otherwise reasonably lead a person to rely on a given set of assumptions (avoids unfairness when one party relies on the words or actions of another to his detriment).
 
EXAMPLE: A does something (or says something) that leads B to believe that C is A’s agent, working on A’s behalf. If B relies on this information, then A creates an ostensible agency (one that appears to exist) and may become liable for the acts of his agent, C. That is, A may be estopped (prevented) from later trying to deny the agency relationship he created by virtue of his actions.
 
 
Terminating Agency Relationships
Agency relationships in real estate can be terminated in several ways, depending on circumstances and the type of agreement. Here are the main ways agency relationships may end:
 
Act of the Parties
Due to the fact that agency representation is a personal service, it may be terminated by either party at any time (courts will not enslave someone to perform). However, if the agency is terminated without agreement and before the stated expiration date, one party may be in breach of the agency relationship.
 
The following acts of the parties can terminate an agency agreement, which may or may not create a claim for damages: 
	Mutual consent (no breach); 

	Completion of the objectives (no breach); 

	Renunciation (may result in breach); 

	Abandonment by the Agent (listing agent fails to make an attempt to sell—may result in a breach); or 

	Revocation by the client (may result in a breach)

 
Operation of Law
Sometimes agency relationships automatically end due to legal reasons, rather than through the actions or agreement of the parties involved. The following situations can terminate an agency by operation of law: 

	Mental incompetence of either party (no breach); 

	Death of either party (no breach; however, the death of the salesperson will not terminate the agency agreement because it is with her broker); 

	Destruction or disposition of the subject of employment (no breach); 

	Bankruptcy of either party (may result in a breach); or 

	Expiration of time (no breach)

 

Types of Agents & Agency Relationships
 
According to Virginia Law, a Standard Agent is a licensee who acts for or represents a client in an agency relationship. A standard agent is subject to all the agency duties and disclosures imposed by the Virginia License Law and regulations, as well as any additional duties that the licensee and client agree to in the brokerage agreement.
 
In contrast, according to Virginia Law, licensees may act as independent contractors (non-agent) if so stated in the brokerage agreement. A licensee acting as an independent contractor is not subject to the fiduciary duties identified in the License Law, but is subject to other agency and non-agency disclosures and limitations on the brokerage relationship. Like the standard agent, an independent contractor is also subject to any additional duties the licensee and client agree to in the brokerage agreement.
 
Single Agency
Single agency occurs when a real estate agent (or broker) represents only one party in a transaction, either the buyer or the seller, but not both. The agent owes fiduciary duties exclusively to their client, such as loyalty, confidentiality, full disclosure, and reasonable care.
 
Advantages of Single Agency:
	Undivided Loyalty: The agent is committed to advocating only for their client's best interests without conflicts arising from representing both sides.

	Clear Communication: Since the agent only represents one party, there is less potential for misunderstandings or miscommunication between opposing parties.

	Transparency: The client can trust that the agent will provide full disclosure and focus on their goals without withholding information to benefit another party.

	Simplified Ethical Boundaries: Single agency avoids potential breaches of fiduciary duty, which can sometimes occur in dual agency situations.

 
Limitations of Single Agency:
	Limited Scope: The agent is only privy to one side of the transaction, which may limit their ability to foresee and mitigate potential challenges with the other party's interests.

	Potentially Higher Costs: If both the buyer and seller hire separate agents, the combined commission fees could be higher than in dual agency scenarios.

	Missed Opportunities for In-House Transactions: Real estate firms may miss out on completing deals entirely within the same brokerage, which might streamline some processes.

	Reduced Flexibility: Single agency prohibits the agent from facilitating certain arrangements that might benefit both parties if dual representation were allowed.

 
Virginia law emphasizes informed consent and the disclosure of agency relationships to clients to ensure ethical practices. This makes understanding single agency vital for real estate professionals operating within the state.
 
Dual Agency
In Virginia, dual agency arises when a single real estate agent or brokerage represents both the buyer and the seller in the same transaction. This arrangement places the agent in a position where they owe fiduciary duties to two parties with potentially conflicting interests. While dual agency is permitted under Virginia law, it comes with significant ethical and legal responsibilities.
 
Dual agency creates unique challenges because the agent must balance the needs of both parties without fully advocating for either. This often limits the agent’s ability to provide the personalized guidance and undivided loyalty that are hallmarks of single agency representation. Despite its complexities, dual agency can sometimes streamline transactions, especially when both parties agree to its terms.
 
Virginia law requires strict disclosure and consent procedures to ensure transparency in dual agency relationships. Agents must provide written notice to both the buyer and the seller, clearly explaining their dual role, and must obtain informed written consent from both parties before proceeding. This consent is crucial because, under dual agency, the agent must maintain neutrality, avoiding actions or advice that could favor one party over the other. Additionally, the agent is prohibited from sharing confidential information—such as a seller’s willingness to accept a lower price or a buyer’s financial limits—between the parties.
 
 
 
Ethical Considerations
Ethically, dual agency raises concerns about conflicts of interest and reduced advocacy. The agent’s obligation to remain impartial can create a perception of diminished loyalty, leaving clients feeling underserved. Furthermore, the complexity of representing both sides increases the risk of miscommunication, mistrust, or inadvertent favoritism. These risks highlight the importance of clear communication and adherence to ethical standards.
 
	Conflict of Interest: Dual agents must balance the interests of both parties, which can make it difficult to fully advocate for one party without compromising the other.

	Reduced Loyalty: The agent cannot provide undivided loyalty to either party, as they must remain impartial.

	Transparency and Honesty: Ethical concerns arise if the agent withholds material information from one party to benefit the other.

	Informed Consent: Agents must ensure that both parties fully understand and agree to the dual agency arrangement before proceeding.

 
Legal Requirements in Virginia
From a legal perspective, dual agency presents increased liability. Agents must navigate a narrow path to avoid breaches of fiduciary duty, which could lead to disputes, regulatory penalties, or lawsuits. Brokers overseeing dual agency transactions are responsible for ensuring their agents comply with Virginia Real Estate Board regulations and uphold the required standards of professionalism.
 
	Disclosure and Consent: Virginia law requires agents to disclose dual agency in writing and obtain informed written consent from both parties before acting in this capacity.

	Limited Representation: The dual agent cannot disclose confidential information about one party to the other (e.g., willingness to accept a lower price or pay more).

	Strict Adherence to Neutrality: The agent must avoid actions or advice that favor one party over the other.

	Supervisory Obligations: Brokers overseeing dual agency transactions must ensure compliance with legal and ethical standards.

 
Risks Associated with Dual Agency
The risks of dual agency also extend to negotiation dynamics. Because the agent cannot take actions that directly favor one party over the other, their role in facilitating terms may be limited. This can complicate the transaction process, especially in competitive or contentious situations.
 
	Reduced Representation: Neither party receives full representation, as the agent's fiduciary duties are inherently limited.

	Increased Liability: The agent faces a higher risk of lawsuits for perceived favoritism, breach of fiduciary duty, or failure to disclose material facts.

	Loss of Client Trust: Clients may feel the agent is not advocating strongly enough for their interests, leading to dissatisfaction.

	Ethical Violations: Mismanagement of dual agency situations can result in violations of the Virginia Real Estate Board’s regulations, fines, or loss of license.

	Complex Negotiations: Balancing the needs and interests of both parties in negotiations is challenging and may lead to conflicts.

 
While dual agency is a legal practice in Virginia, it requires careful management to address the ethical, legal, and practical challenges it presents. Agents must prioritize transparency and neutrality to protect their clients and themselves while ensuring compliance with state regulations. For clients, understanding the limitations of dual agency is essential for making informed decisions about whether to agree to this type of representation.
 
Designated Agency
Designated agency is a specific form of agency relationship allowed in Virginia where a single real estate brokerage assigns two different agents to represent the buyer and the seller in the same transaction. This structure allows the brokerage to avoid dual agency conflicts by ensuring that each party has separate representation, while still allowing the transaction to remain in-house.
 
In this arrangement, each agent owes their respective client the full range of fiduciary duties, including loyalty, confidentiality, and full disclosure. The brokerage remains neutral, ensuring compliance with state regulations and ethical standards.
 
Roles of Assigned Agents
	Buyer’s Agent:
The agent assigned to the buyer represents their interests exclusively. This includes:

◦Assisting with property searches and evaluations.
◦Advising on pricing, offers, and negotiations.
◦Maintaining confidentiality about the buyer’s motivations, budget, and other sensitive information.
	Seller’s Agent:
The agent assigned to the seller represents the seller’s interests exclusively. This includes:

◦Marketing the property and securing the best possible sale price.
◦Advising on offers and counteroffers.
◦Maintaining confidentiality about the seller’s motivations, timelines, and other sensitive details.
	Broker:
The principal broker or supervising broker remains neutral and ensures that the assigned agents uphold their fiduciary duties to their respective clients. The broker ensures compliance with Virginia Real Estate Board regulations and resolves potential conflicts of interest.

 
Disclosure Requirements
Virginia law mandates clear and timely disclosures in designated agency situations to ensure all parties understand the nature of the representation. The key requirements are:
	Written Disclosure:

◦Both the buyer and the seller must receive written notice that they are being represented by separate agents within the same brokerage.
◦This notice must include an explanation of how designated agency differs from dual agency, emphasizing that each party has full representation.
	Informed Consent:

◦Both parties must provide their informed written consent to proceed under a designated agency arrangement.
◦Consent must be obtained before any substantive discussions about specific properties or offers take place.
	Confidentiality Assurance:

◦The disclosure must include a statement that confidential information shared by one client will not be disclosed to the other party or their agent without explicit consent.
 
Key Advantages of Designated Agency
	Full Representation: Each party benefits from having their own agent advocating exclusively for their interests.

	Reduced Conflict of Interest: Unlike dual agency, designated agency minimizes conflicts by separating representation while keeping the transaction within the same brokerage.

	Streamlined Transactions: Since both agents work under the same brokerage, communication and coordination can be more efficient.

 
Key Challenges
	Perception of Bias: Clients may perceive a potential bias because both agents are under the same brokerage.

	Broker Neutrality: The supervising broker must carefully oversee the transaction to ensure impartiality and adherence to legal and ethical standards.

 
Designated agency provides a way for brokerages to offer comprehensive representation to both parties in a transaction while avoiding the conflicts inherent in dual agency. Proper disclosure and adherence to fiduciary duties are essential to the success of this arrangement.
 
 

Fiduciary Duties in Practice
The acronym OLD CAR is often used to summarize the six primary fiduciary duties that real estate agents owe to their clients. These duties are designed to ensure that agents act in the best interests of their clients throughout the real estate transaction process. Below is a breakdown of the fiduciary duties represented by OLD CAR:
 
	Obedience: Follow lawful instructions.

	Loyalty: Prioritize the client’s interests.

	Disclosure: Share all relevant material facts.

	Confidentiality: Protect the client’s private information.

	Accounting: Manage and safeguard client funds and documents.

	Reasonable Care and Diligence: Act professionally and competently.

 
 
Practical Examples of OLD CAR
Here are practical examples for each fiduciary duty under the OLD CAR acronym:
 
Obedience
A seller instructs their agent not to show the property to buyers who have not been pre-approved for a mortgage. The agent complies with this lawful instruction, ensuring only pre-approved buyers view the property.
◦Key Point: The agent follows the client’s directive, as it is legal and within the scope of the transaction.
 
Loyalty
An agent discovers that a competing buyer is willing to pay more for the property than their client has offered. Instead of sharing this information to push the seller to accept their client’s offer, the agent advises their client on ways to strengthen their position (e.g., better terms or timing).
◦Key Point: The agent acts solely in their client’s interest, even when it may be tempting to facilitate a quicker deal.
Disclosure
During a property inspection, the agent learns that the home has a history of flooding. The agent promptly informs their buyer client, enabling the buyer to make an informed decision about whether to proceed with the purchase.
◦Key Point: The agent discloses material facts that could impact the client’s decisions.
 
Confidentiality
A seller tells their agent that they are going through a divorce and need to sell quickly, but they do not want this disclosed to buyers. The agent keeps this information confidential and negotiates with buyers without revealing the seller’s personal situation.
◦Key Point: The agent safeguards the client’s private information, as its disclosure could disadvantage them in negotiations.
 
Accounting
A buyer provides earnest money to the agent to deposit into an escrow account. The agent ensures the funds are deposited promptly and provides the client with a receipt and detailed record of the transaction.
◦Key Point: The agent handles and documents the funds accurately and transparently.
 
Reasonable Care and Diligence
An agent notices a zoning discrepancy in the title documents for a property their client wants to purchase. The agent flags the issue, advises their client to consult a zoning attorney, and works to resolve the matter before closing.
◦Key Point: The agent demonstrates due diligence and professional competence to protect the client’s interests.
 
 
Common Pitfalls in Meeting Fiduciary Obligations
Real estate agents are held to high ethical and legal standards through their fiduciary duties. However, various pitfalls can undermine these responsibilities, potentially leading to dissatisfied clients, legal disputes, or disciplinary action. Below are some common pitfalls associated with each fiduciary duty:
 
1. Obedience
	Pitfall: Failing to Follow Legal Instructions
An agent may disregard or modify a client’s lawful instructions, such as not adhering to a seller's directive to exclude certain contingencies or failing to respect a buyer's budget limitations.

◦Example: Showing properties to buyers outside their price range or ignoring specific instructions to reject offers below a set threshold.
	Impact: This can erode trust and violate the client-agent agreement.

 
2. Loyalty
	Pitfall: Prioritizing Self-Interest Over the Client
Agents may act in ways that benefit themselves, such as steering clients toward transactions that maximize their commission rather than the client's best interest.

◦Example: Encouraging a client to accept a lower offer because the agent wants to close the deal quickly.
	Impact: Such actions can damage the agent’s reputation and lead to accusations of unethical behavior.

 
3. Disclosure
	Pitfall: Withholding Material Information
An agent might fail to disclose key facts, such as known property defects, competing offers, or issues with zoning or permits. This can happen intentionally or through negligence.

◦Example: Not informing a buyer about a pending foreclosure or past flooding history of the property.
	Impact: Failure to disclose can result in legal liability and a loss of trust.

 
4. Confidentiality
	Pitfall: Breaching Client Confidentiality
Sharing sensitive information about the client without their consent, whether intentionally or accidentally, is a breach of this duty.

◦Example: Telling a potential buyer that the seller is desperate to sell due to financial troubles.
	Impact: This can weaken the client’s bargaining position and lead to complaints or legal action.

 
5. Accounting
	Pitfall: Mismanagement of Client Funds or Documents
Mishandling earnest money, escrow accounts, or important transaction paperwork is a common issue.

◦Example: Delaying the deposit of earnest money or failing to provide accurate receipts and records.
	Impact: Mismanagement can lead to financial penalties, legal disputes, and potential license suspension or revocation.

 
6. Reasonable Care and Diligence
	Pitfall: Negligence or Lack of Knowledge
Agents may fail to conduct thorough due diligence, provide inaccurate information, or neglect to stay updated on market trends, laws, and regulations.

◦Example: Failing to identify discrepancies in the property title or neglecting to inform a client about zoning restrictions.
	Impact: This can lead to financial losses for the client and harm the agent’s professional reputation.

 
General Pitfalls:
	Conflict of Interest: Failing to manage conflicts, such as representing both parties in a transaction without clear disclosure (dual agency).

	Overpromising: Making guarantees about property values, market conditions, or transaction timelines that cannot be delivered.

	Inadequate Communication: Poor or infrequent communication with clients, leaving them feeling uninformed or unsupported.

	Non-Compliance with Regulations: Violating local or state real estate laws, including disclosure requirements or advertising standards.

 
Avoiding Pitfalls
Agents can mitigate these issues by:
	Staying informed about local laws and industry best practices.

	Communicating clearly and frequently with clients.

	Documenting all actions and decisions to ensure accountability.

	Acting transparently and ethically in all interactions.

 
By proactively addressing these pitfalls, agents can uphold their fiduciary responsibilities and maintain strong, trust-based relationships with their clients.
 
Case Study: Avoiding Implied Dual Agency and Unintentional Breach in Virginia Real Estate
 
Background:
In 2022, a real estate agent in Virginia, referred to as Agent Brown, faced a potential issue of implied dual agency during a residential real estate transaction. The scenario involved a listing for a single-family home where Agent Brown represented the seller. A prospective buyer, Mr. and Mrs. Carter, expressed interest in the property but did not have a buyer’s agent.
 
 
Key Events:
	Initial Contact:

◦The buyers, Mr. and Mrs. Carter, contacted Agent Brown after seeing the listing online.
◦Agent Brown provided general information about the property and showed it to them.
◦The Carters assumed Agent Brown could assist them throughout the purchase process.
	Implied Agency Concern:

◦During the property tour, the Carters began asking for advice about making an offer, including what price they should offer to secure the property.
◦Without realizing it, Agent Brown started providing advice that went beyond what is appropriate for the seller’s agent to provide to unrepresented buyers.
	Recognizing the Risk:

◦Agent Brown quickly recognized the danger of creating an implied dual agency relationship, where the buyers might believe they were also being represented.
◦Virginia law prohibits dual agency without written disclosure and consent from both parties.
	Corrective Actions:

◦Agent Brown immediately clarified their role as the seller’s agent and explained that their fiduciary duties were exclusively to the seller.
◦To avoid any appearance of implied agency, Agent Brown provided the buyers with a copy of the required "Disclosure of Brokerage Relationship" form, explicitly stating that they were unrepresented.
◦Agent Brown suggested that the buyers could work with their own buyer’s agent or proceed as unrepresented buyers.
	Neutral Communication:

◦Agent Brown continued to provide factual information about the property and the transaction process but refrained from giving advice or recommendations on offer strategies.
◦All communications remained neutral, focusing on the property’s features, market data, and the seller’s stated terms.
 
Resolution:
The Carters opted to remain unrepresented and successfully negotiated a purchase directly with Agent Brown, who acted exclusively on behalf of the seller. By providing clear disclosures and avoiding any actions that could suggest representation, Agent Brown successfully avoided implied dual agency and upheld their fiduciary duties to the seller.
 
Lessons Learned:
	Clear Role Definition:

◦Agents must clarify their role and fiduciary duties at the outset of any interaction to avoid misunderstandings about representation.
	Proper Disclosure:

◦Using Virginia’s required disclosure forms ensures all parties are aware of their agency status and the limitations of their relationship.
	Avoiding Advice to Unrepresented Buyers:

◦Agents should only provide factual information to unrepresented parties and avoid any advice that could be construed as advocacy.
	Awareness of Body Language and Tone:

◦Even non-verbal cues can create the perception of favoritism or representation. Agents should maintain neutrality in all interactions with unrepresented parties.
 
By proactively recognizing the risks of implied agency and addressing them with clear communication and proper disclosures, Agent Brown maintained compliance with Virginia real estate laws and avoided unintentional breaches of fiduciary duties.
 

Limited-Service and Non-Agency Relationships
Limited Service Agency in Virginia
In Virginia, limited service agency refers to a type of real estate agency where the agent provides a restricted scope of services to the client, often in exchange for reduced fees or commissions. This arrangement is an alternative to full-service agency representation and typically appeals to clients looking to save on costs by handling certain aspects of the transaction themselves.
 
Key Characteristics of Limited Service Agency
	Restricted Scope of Services:

◦Limited service agents do not provide the comprehensive services typically associated with full-service representation.
◦Clients may need to handle tasks such as showing properties, negotiating terms, or completing paperwork on their own.
	Disclosure Requirements:

◦Virginia law mandates that limited service agents provide clients with a written disclosure that outlines the specific services they will and will not provide.
◦This disclosure must be made before the client enters into a brokerage agreement.
	Legal Compliance:

◦Limited service agents must still comply with Virginia Real Estate Board regulations, including duties of honesty, fairness, and disclosure of material facts.
	Client Autonomy:

◦Clients take on a more active role in the transaction, often managing parts of the process that a full-service agent would typically handle.
 
Services Typically Included in Limited Service Agreements
	Listing the property on the MLS (Multiple Listing Service).

	Advertising the property online or in print.

	Assisting with basic documentation for the transaction.

	Providing general guidance on market trends and pricing.

 
Services Typically Excluded in Limited Service Agreements
	Negotiating with buyers or sellers on the client’s behalf.

	Conducting property showings or open houses.

	Offering detailed advice on transaction terms or conditions.

	Managing contingencies or coordinating inspections.

 
Advantages of Limited Service Agency
	Cost Savings: Clients often pay a flat fee or reduced commission, making it a budget-friendly option.

	Flexibility: Clients retain control over parts of the transaction, allowing for a more hands-on approach.

	Targeted Assistance: Limited service agents focus on specific tasks, such as marketing or documentation, while leaving the rest to the client.

 
Challenges and Risks
	Increased Client Responsibility: Clients must handle tasks like negotiations and managing deadlines, which can be overwhelming without prior experience.

	Potential for Miscommunication: The limited scope of services can lead to misunderstandings about what the agent will or will not do.

	Legal and Contractual Risks: Without comprehensive representation, clients may overlook important contractual details or legal requirements.

 
             
 
Transaction Broker/Facilitator 
A non-agency relationship in real estate occurs when a professional, such as a real estate licensee, assists a buyer or seller without representing either party as an agent.
 
Instead, the licensee acts as a facilitator or transaction coordinator who helps with administrative tasks and ensures a smooth transaction but does not advocate for or owe fiduciary duties to either side.
 
EXAMPLE: A buyer approaches a real estate professional to help them find and purchase a home, but they do not wish to establish an agency relationship. The professional agrees to act as a transaction coordinator, meaning they will:
	Provide access to listings and show properties.

	Assist with paperwork, ensuring documents are completed and filed correctly.

	Coordinate inspections, appraisals, and closing processes.

 
In this role, the transaction coordinator remains neutral, not providing advice on offer prices or negotiating terms. This non-agency relationship is strictly focused on the administrative aspects of the transaction, with no fiduciary duties like loyalty or confidentiality to either the buyer or seller.
 
There are many reasons for hiring a transaction broker or facilitator.
Neutral Assistance: Some buyers and sellers prefer a more neutral third-party to facilitate the transaction without the full obligations of fiduciary duties. This can create a more balanced negotiation, where neither party has an advocate, which might be suitable for parties who want to avoid a conflict of interest.
 
Cost Savings: Transaction brokers might sometimes work at a reduced cost compared to hiring separate agents for each party, as they are providing limited representation without full fiduciary responsibilities. This can be an attractive option for both the buyer and seller looking to save on commission fees.
 
Efficient Communication: Since a transaction broker represents both parties in a limited capacity, it often results in faster and more direct communication between the buyer and seller. Having a single point of contact streamlines the process, reduces potential miscommunications, and simplifies the negotiation.
 
Simple Transactions: In relatively straightforward real estate transactions, such as those involving experienced parties or uncomplicated properties, buyers and sellers may feel that a traditional agent's fiduciary duties are unnecessary and choose the transaction broker approach instead. Transactional brokers may also be more prevalent in states that do not allow dual agency. 
 
 

Disclosure Requirements
Virginia Law requires that limited service agents, along with standard agents and independent contractors, make certain disclosures to clients and customers regarding the relationship with clients and customers, and other matters. These disclosures include:
	The client with whom the licensee has a brokerage relationship

	That a licensee desires a dual or designated agency relationship

	That a licensee has an interest in the transaction

	The rights and obligations of the client under the Virginia Residential Property Disclosure Act

	If the client is selling a condominium, the rights and obligations of the client to deliver to the purchasers, or to receive as purchaser, the condominium resale certificate; and

	If the client is selling a property subject to the Property Owners' Association Act, the rights and obligations of the client to deliver to the purchasers, or to receive as purchaser, the association disclosure packet.

 
Disclosures of Brokerage Relationships
Licensees must disclose who they represent to specified parties. Brokerage relationship disclosures may be given in combination with other disclosures or provided with other information such as in a lease. If provided with other information the disclosure must be conspicuous, printed in bold lettering, all capitals, underlined, or within a separate box. The timing, substance, and triggers of brokerage relationship disclosures are presented below.
 
Before creating an agency relationship, licensees must disclose the type of agency proposed, the method of compensation, and whether a broker will share compensation with another broker who represents another party in the same transaction.
 
A licensee must also disclose any brokerage relationship that the licensee has with another party to the transaction to a prospective customer (buyer, seller, landlord, or tenant). 
 
Furthermore, only discussions that are "substantive conversations about a specific property" trigger disclosure to the non-client/customer. Only non-clients (buyers, sellers, landlords, tenants) that are not represented by another licensee trigger the disclosure.
 
Disclosures may be oral when triggered (qualified discussion and with a non-client), and written before "specific real estate assistance" (if any) is provided. If specific real estate assistance is provided, then the dis closure may be made in a standard format described in VA law or along with other disclosures, as long as it is conspicuous (bold font, all capitals, underlined, or in a box). However, this disclosure does not apply to lessors or lessees in single or multi-family residential units for terms of less than two (2) months.
 
If a licensee's relationship with a client or customer changes after the initial written disclosures described above, the licensee must disclose such material changes in writing to all clients and customers already involved in the transaction.
 
Disclosures of Dual Agency
Dual agency and dual representation is legal in Virginia so long as it is properly disclosed to all parties in writing. 
 
Dual Agency describes the situation where the same licensee has an agency relationship with both the buyer and the seller in a single transaction. 
 
Dual Representation describes the situation where the same licensee is acting as an independent contractor for both the buyer and the seller in a single transaction. However, licensees must be careful that their words and actions do not mislead a customer into believing he is being represented by the licensee. Otherwise, a licensee could inadvertently create a dual agency without proper disclosure.
 
Disclosure must indicate that unless otherwise required by law, the licensee cannot re veal any personal or financial information received from one party during the brokerage relationship to the other party (client need not request secrecy), and that the licensee cannot reveal any other information that a party requests to remain confidential during the brokerage relationship (client must request secrecy). 
 
Disclosure must be written and may be presented in a standard format described by VA Law, but may not be included in a purchase agreement, lease, or any other document related to the transaction. This written consent and disclosure may also count as a disclosure of brokerage relationship (discussed previously).
 
Clients must consent to dual agency/dual representation and ac knowledge disclosure by their signatures. Licensees may terminate an existing agency or non-agency relationship (with out liability) if the client refuses to consent to dual agency/representation. A licensee may withdraw, without liability, from representing a client who refuses to con sent to a disclosed dual agency/representation. The licensee's withdrawal would terminate the brokerage relationship with the client, but would not prevent the licensee from continuing to represent the other client in the transaction, or limit the licensee from representing the client in other transactions.
 
Disclosures of Designated Agency
Two Virginia licensees working for the same principal or broker may represent different clients in the same transaction. This arrangement is referred to as designated agency/representation. Similar to dual agency/representation, a designated agent is acting under an agency relationship, while a designated representative may only act as an independent contractor. Such arrangements require a written disclosure to the parties. The disclosure must indicate that a designated agent/representative may not represent more than one client in a particular real estate transaction. 
 
A designated agent/representative may not disclose personal, financial, or confidential information received from the client during the brokerage relationship to anyone other than his supervising broker, unless otherwise provided for by law or the client consents in writing. The broker who supervises licensees in such a relationship is also a dual agent or representative. Dual agents/representatives must remain neutral, and must maintain the confidences of all clients to the transaction.
 
Licensees may make designated agency/representation disclosures in combination with other disclosures or provided with other information. If the designated agency/representation disclosure is provided with other information, the disclosure must be conspicuous, printed in bold lettering, all capitals, underlined, or within a separate box. Licensees may terminate an existing agency or non-agency relationship (without liability) if the client refuses to consent to a disclosed designated agency/representation. The licensee's withdrawal would terminate the brokerage relationship with the client, but would not prevent the licensee from representing the other client in the transaction, or limit the licensee from representing the client in other transactions.
 
Disclosures of Licensee's Interest
Even if there is no advertisement, licensees who are interested parties to a real estate transaction must disclose (in writing) the fact that they are licensed real estate professionals to the other party to the transaction. Virginia imposes this requirement to prevent licensees from unfairly taking advantage of a less sophisticated buyer, seller, or lessor.
 
Situations where a licensee is an interested party include, but are not limited to the following.
	Same Transaction: A licensee is an interested party that must make disclosure where the licensee is a party to a real estate transaction.

	Attempting to Acquire Property: A licensee is an interested party that must make disclosure when the licensee is acquiring or attempting to acquire property by lease or purchase

	Assisting Family: A licensee is an interested party that must make disclosure where the licensee is assisting any family member to purchase or lease property.

	Business Interest: A licensee is an interested party that must make disclosure where the licensee’s firm or business is attempting to purchase or lease property.

 
Disclosure Record Keeping
The principal broker must keep complete disclosure records at the main place of business for a period of three (3) years from the fully executed purchase contract or date of presentation to a party. This retention period applies whether or not the disclosure is acknowledged in writing.
 
   
MLS Agency Disclosures
MLS providers may require disclosure of the nature of the agency representation as follows: 
 
"No licensee representing a buyer or tenant shall be deemed to have a brokerage relation ship with a seller, landlord or other licensee solely by reason of using a common source information company. 
 
However, nothing contained in this article shall be construed to prevent a common source information company from requiring, as a condition of participation in or use of such common source information, that licensees providing information through such company disclose the nature of the brokerage relationship with the client, including, but not limited to, whether the licensee is acting as:

	an independent contractor, 

	a limited service agent, or 

	a standard agent as provided in the brokerage agreement.

 
A common source information company may, but shall not be obligated to, require disclosure of a standard agency relationship, and may adopt rules providing that absent any disclosure, a licensee providing information through such company may be assumed to be acting as a standard agent. A common source information company shall have the right, but not the obligation, to make information about the nature of brokerage relationships available to its participants and to settlement service it provides including, without limitation, title insurance companies, lenders, and settlement agents.”
 
 

Emerging Trends and Best Practices in Virginia Real Estate Agency
 
2024 MLS Policy Changes
In 2024, significant policy changes were implemented in Multiple Listing Services (MLS) across the United States, including Virginia, following a settlement agreement involving the National Association of REALTORS® (NAR). These changes aim to enhance transparency and consumer choice in real estate transactions.
 
Key Changes:
	Elimination of Mandatory Compensation Offers:

◦MLSs are now prohibited from requiring listing brokers or sellers to offer compensation to buyer brokers or representatives. This means that offers of compensation are no longer a standard component of MLS listings. 
	Removal of Compensation Information from MLS:

◦All fields related to broker compensation have been removed from MLS databases. This prevents the display of compensation offers within MLS platforms, ensuring that compensation agreements are negotiated directly between parties. 
	Requirement for Written Buyer Agreements:

◦Agents working with buyers are now required to establish written agreements before showing properties. These agreements must clearly outline the services provided and the associated costs, promoting clarity and informed decision-making for consumers.
 
Implications for Agency Best Practices:
	Enhanced Transparency:

◦The removal of automatic compensation offers in MLS listings encourages open discussions about agent fees, fostering a more transparent environment where clients are fully informed about the costs and services involved.
	Negotiation of Compensation:

◦With compensation no longer predetermined in MLS listings, agents and clients must engage in direct negotiations to establish fair compensation, tailored to the specific services provided.
 
	Emphasis on Written Agreements:

◦The mandate for written buyer agreements ensures that all parties have a clear understanding of their professional relationships, duties, and financial obligations, reducing the potential for misunderstandings.
	Adaptation to New Practices:

◦Real estate professionals must adjust to these changes by developing new strategies for client engagement, compensation discussions, and service offerings, aligning with the updated regulatory landscape.
 
These policy updates represent a shift towards greater consumer empowerment and transparency in real estate transactions, requiring agents to adopt best practices that prioritize clear communication and fair negotiation.
 
Changes in Negotiation Dynamics in Buyer and Seller Representation: Insights for Active Real Estate Agents
The recent changes in the real estate landscape has introduced fundamental changes in how buyer and seller representation is negotiated, largely influenced by evolving MLS policies above and consumer expectations for transparency. These shifts affect how agents structure their relationships, communicate their value, and negotiate compensation. Understanding these changes is essential for maintaining competitive and compliant practices.
 
Key Changes in Negotiation Dynamics
1. Direct Negotiation of Buyer Agent Compensation
	What Changed: MLS rules no longer require listing brokers or sellers to offer compensation to buyer agents. Compensation is now negotiated directly between buyers and their agents.

	Implication: As a buyer’s agent, you must explicitly communicate your fees and value to clients and negotiate compensation in advance, often through a written buyer representation agreement.

 
	Best Practice:

◦Clearly outline your services and their benefits during initial client consultations.
◦Use written agreements to establish expectations about your fees and scope of work.
◦Develop a strong value proposition to justify your compensation.
 
2. Transparency Through Written Agreements
	What Changed: Agents are now required to formalize their relationships with clients using written agreements before providing services.

	Implication: Written agreements reduce ambiguity and emphasize the importance of clear communication, but they also hold agents more accountable for delivering on promises.

	Best Practice:

◦Review the specifics of written agreements with clients to ensure mutual understanding.
◦Customize agreements to reflect each client’s needs, such as offering tiered services or à la carte options.
◦Use agreements as an opportunity to reinforce your professionalism and build trust.
 
3. Shifts in Seller Representation
	What Changed: Sellers are no longer obligated to offer compensation to buyer agents through MLS, giving them more flexibility in pricing and negotiation strategies.

	Implication: Listing agents must help sellers understand the strategic implications of not offering compensation, as it may reduce buyer agent interest or competition for the property.

	Best Practice:

◦Educate sellers on market trends and how compensation structures influence buyer engagement.
◦Offer data-driven advice on pricing and incentives to attract buyers without relying solely on compensation to buyer agents.
◦Be prepared to negotiate creative deal terms that appeal directly to buyers.
 
4. Heightened Competition Among Buyer Agents
	What Changed: With buyer agents directly negotiating their compensation, the competition for clients has intensified.

	Implication: Agents who can clearly demonstrate their value and offer tailored services will stand out in the market.

	Best Practice:

◦Leverage testimonials, market expertise, and negotiation skills to differentiate yourself.
◦Focus on providing data-backed advice, such as comparative market analysis, to showcase your professionalism.
◦Be flexible in offering services, such as hourly consulting or tiered packages, to appeal to a broader range of clients.
 
5. Reduced Reliance on Dual Agency
	What Changed: Stricter disclosure rules and consumer preference for independent representation have made dual agency less common.

	Implication: Agents must carefully navigate situations where dual agency or designated agency arises to avoid conflicts of interest and maintain compliance.

	Best Practice:

◦Fully disclose your role and obtain written consent before engaging in dual or designated agency arrangements.
◦Avoid giving advice to unrepresented parties to prevent implied agency claims.
◦Consider referring unrepresented buyers or sellers to other agents if conflicts of interest arise.
 
 
6. Increased Role of Technology
	What Changed: Advanced tools and platforms are being used to enhance transparency, manage client interactions, and analyze market data.

	Implication: Technology-savvy agents can provide clients with a modern, informed experience, giving them a competitive edge.

	Best Practice:

◦Use real estate apps and platforms to provide clients with real-time market insights and property data.
◦Leverage digital tools for document management and client communication to streamline processes.
◦Stay informed about emerging technologies that can improve your efficiency and service quality.
 
Actionable Strategies for Agents
	Refine Your Value Proposition:

◦Articulate how your expertise benefits clients, focusing on negotiation skills, market knowledge, and problem-solving capabilities.
	Master Negotiation Techniques:

◦Develop strategies for negotiating compensation and terms that align with your clients’ goals while ensuring you are fairly compensated.
	Enhance Client Education:

◦Educate clients about the implications of the 2024 changes, including the importance of written agreements and transparent compensation structures.
	Stay Compliant with Legal and Ethical Standards:

◦Familiarize yourself with updated policies and ensure all disclosures, agreements, and practices adhere to Virginia law and MLS regulations.
	Leverage Data to Drive Decisions:

◦Use market analytics and property data to strengthen your negotiation position and provide clients with actionable insights.
 
The 2024 changes in buyer and seller representation have introduced new challenges and opportunities for real estate agents. Success in this environment requires a strong emphasis on transparency, professionalism, and adaptability. By mastering the updated negotiation dynamics and aligning your practices with the evolving landscape, you can effectively meet client needs and maintain a competitive edge in the marketplace.
 

Guidance Document on Necessity for Brokerage Agreements
As a means of providing information or guidance of general applicability to the public, the Real Estate Board is issuing this guidance document in order to assist its licensees in understanding the requirements of § 54.1-2137 of the Code of Virginia.
 
To ensure that the Real Estate Board’s broker and salesperson licensees comply with § 54.1- 2137. Commencement and termination of brokerage relationships, the Board directs licensees to review the following information.
 
The following are relevant excerpts from the Code of Virginia:
 
§ 54.1-2137. Commencement and termination of brokerage relationships.
B. Brokerage agreements shall be in writing and shall:
1. Have a definite termination date; however, if a brokerage agreement does not specify a definite termination date, the brokerage agreement shall terminate 90 days after the date of the brokerage agreement;
2. State the amount of the brokerage fees and how and when such fees are to be paid;
3. State the services to be rendered by the licensee;
4. Include such other terms of the brokerage relationship as have been agreed to by the client and the licensee; and
5. In the case of brokerage agreements entered into in conjunction with the client's consent to a dual representation, the disclosures set out in subsection A of § 54.1- 2139.
 
§ 54.1-2137. Commencement and termination of brokerage relationships.
A. The brokerage relationships set forth in this article shall commence at the time that a client engages a licensee and shall continue until (i) completion of performance in accordance with the brokerage agreement or (ii) the earlier of (a) any date of expiration agreed upon by the parties as part of the brokerage agreement or in any amendments thereto, (b) any mutually agreed upon termination of the brokerage agreement, (c) a default by any party under the terms of the brokerage agreement, or (d) a termination as set forth in subsection F of § 54.1-2139.
 
 § 54.1-2130. Definitions.
As used in this article: ...
 
"Brokerage agreement" means the written agreement creating a brokerage relationship between a client and a licensee. The brokerage agreement shall state whether the real estate licensee will represent the client as an agent or an independent contractor. 
 
"Brokerage relationship" means the contractual relationship between a client and a real estate licensee who has been engaged by such client for the purpose of procuring a seller, buyer, option, tenant, or landlord ready, able, and willing to sell, buy, option, exchange or rent real estate on behalf of a client.
 
"Client" means a person who has entered into a brokerage relationship with a licensee.
 
"Customer" means a person who has not entered into a brokerage relationship with a licensee but for whom a licensee performs ministerial acts in a real estate transaction. Unless a licensee enters into a brokerage relationship with such person, it shall be presumed that such person is a customer of the licensee rather than a client.
 
"Ministerial acts" means those routine acts which a licensee can perform for a person which do not involve discretion or the exercise of the licensee's own judgment.
 
The Code of Virginia requires a written brokerage agreement when a brokerage relationship, as defined in § 54.1-2130, is created. When a customer becomes a client is based upon the party’s intent. 
 
A licensee needs to use his judgment based upon a customer’s words and actions to make a determination as to when the intent to enter into a brokerage relationship is established and therefore, requires a brokerage agreement. 
 
Is the party looking for the licensee to provide advice and counsel requiring the licensee to exercise his judgment or discretion for the purpose of procuring a seller, buyer, option, tenant, or landlord ready, able, and willing to sell, buy, option, exchange or rent real estate? If so, this would require a written brokerage agreement as these acts don’t fall within the definition of ministerial acts. 
 
Has the party engaged the licensee for the purpose of procuring a seller, buyer, option, tenant or landlord ready, able and willing to sell, buy, option, exchange, or rent real estate? If yes, then a brokerage relationship is established and this requires a written brokerage agreement.
 
The following are some examples of situations which require the licensee to use his judgment to determine the party’s intent:

	Many acts may be ministerial or could require a written brokerage agreement depending on the party making the request and his intent. For example, showing a house may be ministerial if the licensee takes the party to see what the typical features are in homes in the market area or to gather information on the market or area. However, if the party asks the licensee to show him real estate because his intent is to have the licensee procure someone who is ready, able and willing to sell, buy, option, exchange, or rent real estate then a brokerage relationship exists requiring a written brokerage agreement.


	Another example relates to a request for a multiple listing service (MLS) search. If a party requests a licensee to provide MLS search results without the intent to engage the licensee for the purpose of procuring a seller, buyer, option, tenant or landlord ready, able and willing to sell, buy, option, exchange, or rent real estate then a written brokerage agreement is not necessary. However, if a party requests MLS search results having the intent to engage the licensee for the purpose of procuring a seller, buyer, option, tenant or landlord ready, able and willing to sell, buy, option, exchange, or rent real estate then a written brokerage agreement is necessary.


	If a party asks the licensee for general information about items such as tax rates, HOA dues, schools or typical features of property in the area, these acts appear to be ministerial. However, if the party asks these questions about specific property because his intent is to have the licensee procure someone who is ready, able and willing to sell, buy, option, exchange, or rent real estate, or if he asks the licensee to provide the licensee’s opinion as to those features or properties that have those features, then a brokerage relationship exists requiring a written brokerage agreement.


	Many licensees may perform marketing activities in order to induce a party to engage them for the purpose of procuring a seller, buyer, option, tenant, or landlord ready, able, and willing to sell, buy, option, exchange or rent real estate. For instance, if a party asks the licensee to provide him with a valuation or analysis of real estate or an MLS search for informational purposes and does not yet intend to engage the licensee to procure a buyer or seller for the real estate, a written brokerage agreement is not necessary. However, if at the time the party asks the licensee to provide the valuation and the party intends to use the valuation or analysis of the real estate for the purpose of having that licensee procure a buyer for the real estate, then a written brokerage agreement is needed.


	A licensee may provide marketing materials and a competitive market analysis to a prospective seller who is interviewing for the purpose of retaining a licensee to sell their property, without the necessity of a written brokerage agreement.

 
The party’s intent can change during the performance of ministerial acts by the licensee. The licensee needs to be aware of when the intent of the party changes from that of customer to client, and get the party to sign a written brokerage agreement before performing any non- ministerial acts for that party. It is important for brokers to have policies in place to guide their licensees, based upon the firm’s business practices, in determining when a written brokerage agreement is required and procedures for obtaining such agreements.
 
 
 

MODULE 4

Virginia Legislative Updates
 
LEARNING OBJECTIVES
	Understand how recently enacted laws impact Real Estate Licensing Laws

	Understand how recently enacted laws impact changes in Seller Disclosures

	Understand how recently enacted laws impact Property Management and Tenant Issues

	Understand the purpose of the National Flood Insurance Program

 

Virginia Legislative Updates - 2023
In the 2023 General Assembly session, the government relations team of Virginia REALTORS® diligently examined numerous bills, navigating through the thousands of amendments these bills underwent. Their efforts were focused on safeguarding real estate businesses and the rights of property owners. Presented in the following material is a summary of the legislation that successfully passed, outlining its implications on real estate business practices. Each description begins with the bill's purpose and provides insights into the implications of the enacted law.
 
If you want to read the full text of the legislation links can be found at https://virginiarealtors.org/law-ethics/new-laws-2023/ . All laws are effective July 1, 2023 unless otherwise noted.
 
The full text and additional Virginia Code updates can be found at: https://law.lis.virginia.gov/vacodeupdates/title55.1/
 
 
Repeat Violations (HB 1627 / SB 1042) (Virginia REALTORS®)
These bills may not directly impact you, but should help if you get a call from a frustrated client. There is an Ombudsman at the Common Interest Community Board that is an attorney who is there to assist members of common interest communities when dealing with their associations. These bills give the CIC Ombudsman more duties and powers.
 
Now, if the Ombudsman receives notices of final adverse decisions, they can either refer the decision to the CICB for further review to determine whether the decision is in conflict with existing laws or regulations, or they can make a determination themselves and notify the complainant of the determination.
 
If, within 365 days of issuing a determination, the Ombudsman receives a subsequent complaint for the same violation, the Ombudsman must refer the matter to the CICB.
 
Reciprocity (HB 2180 / SB 1213)
These two bills are general reciprocity bills for DPOR regulated industries.
If someone is licensed or certified in another jurisdiction and applies for a similar license in Virginia, DPOR must recognize the license or certification and grant a Virginia license if certain requirements are met.
 
The applicant must:
	Have a current, valid license in a similar scope of practice;

	Have held the license for at least 3 years;

	Have passed an exam and meet certain standards related to education, training, or experience;

	Not have any pending or unresolved complaints and is in good standing;

	Not have a disqualifying criminal record;

	Not have been disciplined, except if the discipline was only a fine and no harm to the health or economic wellbeing of the public was involved; and

	Pay the applicable fees.

 
Note that DPOR is allowed to require a Virginia specific exam if such exam is required of other applicants.
 
If another state that does not use a professional or occupational license or government certification to regulate a profession or occupation but Virginia does, DPOR must recognize the experience of the individual from their time in the other state with similar requirements to individuals who are licensed or certified by their jurisdiction.
 
Appraiser Licensure (HB 1418)
Currently, applicants for an appraiser license must obtain experience in the field of real estate appraisals under a licensed or certified appraiser prior to being granted a license.
 
This bill requires the Real Estate Appraiser Board to accept the Certified Residential Practical Applications of Real Estate Appraisal (“PAREA”) or Licensed Residential PAREA experience training program approved by the Appraiser Qualifications Board to satisfy the experience requirements.
 
Applicants who have completed the Licensed Residential PAREA program receive the equivalent of 1,000 hours of experience. Applicants who have completed the Certified PAREA program receive the equivalent of 1,500 hours of experience.
 
This should allow more appraisers to become licensed, especially in underserved communities where applicants may have had difficulty finding a licensed or certified appraiser to train under.
 
Settlement Fees (HB 1888)
This bill adds language to the Virginia Real Estate Settlement Act in the Choice of Settlement Agent and Disclosure sections. The new language reads “The settlement agent may not collect any fees from a represented seller payable to the settlement agent or its subsidiaries, affiliates, or subcontractors without first obtaining the written consent of the seller’s counsel.”
 
This means that if the seller has hired an attorney to represent them in the transaction, they cannot be charged any fees by the settlement agent without their attorney agreeing.
 
 
§ 55.1-1006. Choice of Settlement Agent 
(2023 updated section)
A purchaser or borrower in a transaction related to real estate in the Commonwealth will have the right to select the settlement agent to provide escrow, closing, or settlement services in connection with the transaction. The seller in such a transaction may not require the use of a particular settlement agent as a condition of the sale of the property. Nothing in this chapter shall prohibit a seller from retaining an attorney licensed pursuant to Chapter 39 (§ 54.1-3900 et seq.) of Title 54.1 to represent his interests and provide legal advice pertaining to escrow, closing, or settlement services.
 
Representation may include deed preparation, fee negotiation, and review of applicable documents and advising the seller on any legal matters related to the settlement or closing process. The settlement agent may not collect any fees from a represented seller payable to the settlement agent or its subsidiaries, affiliates, or subcontractors without first obtaining the written consent of the seller's counsel.
 
§ 55.1-1007. Disclosure
(2023 updated section)
All contracts involving the purchase of real estate containing not more than four residential dwelling units shall include in at least 10-point boldface type the following language:
 
"Choice of Settlement Agent: Chapter 10 (§ 55.1-1000 et seq.) of Title 55.1 of the Code of Virginia provides that the purchaser or borrower has the right to select the settlement agent to handle the closing of this transaction. The settlement agent's role in closing this transaction involves the coordination of numerous administrative and clerical functions relating to the collection of documents and the collection and disbursement of funds required to carry out the terms of the contract between the parties. If part of the purchase price is financed, the lender for the purchaser will instruct the settlement agent as to the signing and recording of loan documents and the disbursement of loan proceeds. 
 
No settlement agent can provide legal advice to any party to the transaction except a settlement agent who is engaged in the private practice of law in Virginia and who has been retained or engaged by a party to the transaction for the purpose of providing legal services to that party. No settlement agent may collect any fees from a represented seller payable to the settlement agent or its subsidiaries, affiliates, or subcontractors without first obtaining the written consent of the seller's counsel.
 
Variation by agreement: The provisions of Chapter 10 (§ 55.1-1000 et seq.) of Title 55.1 of the Code of Virginia may not be varied by agreement, and rights conferred by this chapter may not be waived. The seller may not require the use of a particular settlement agent as a condition of the sale of the property.
 
Escrow, closing, and settlement services guidelines: The Virginia State Bar issues guidelines to help settlement agents avoid and prevent the unauthorized practice of law in connection with furnishing escrow, settlement, or closing services. As a party to a real estate transaction, the purchaser or borrower is entitled to receive a copy of these guidelines from his settlement agent, upon request, in accordance with the provisions of Chapter 10 (§ 55.1-1000 et seq.) of Title 55.1 of the Code of Virginia.”
 
Uninhabitable Property (HB 1635)
This bill creates a mechanism for a tenant to terminate a lease and receive a refund of all rents and deposits paid if the property is uninhabitable at possession.
 
If a condition exists at the beginning of the tenancy that constitutes a fire hazard or serious threat to the life, health, or safety of tenants or occupants, the tenant may terminate the lease by providing written notice to the landlord within seven days. The landlord then has 15 business days to either refund all monies paid by the tenant or provide written notice of his refusal to accept the tenant’s termination notice, along with the reasons for the refusal. If the landlord disputes the tenant’s termination, the tenant has the right to file in court for a determination of whether their termination was justified.
 
“Serious threat to the life, health, or safety of tenants or occupants” include an infestation of rodents or a lack of heat, hot or cold running water, electricity, or adequate sewage disposal facilities.
 
Assistance Animals (HB 1725)
This bill makes it a violation of the Virginia Consumer Protection Act for a person with a therapeutic relationship to provide fraudulent supporting documentation of an individual’s disability or disability related need for an assistance animal.
 
The Virginia Consumer Protection Act allows any person who suffers a loss as the result of a violation to sue for actual damages, or $500, whichever is greater. If the violation is willful, the trier of fact can increase damages to three times actual damages or $1,000, whichever is greater.
 
Virginia Consumer Protection Act (SB 988)
This bill exempts residential property sales between individuals involving the seller’s private residence. Note that real estate licensees are already exempt from the Virginia Consumer Protection Act (“VCPA”). This means that if you are representing a buyer in a FSBO, the seller’s actions will no longer be covered by the VCPA.
 
Rent Increase Notice (HB 1702)
This bill requires any landlord who owns more than four rental dwelling units in Virginia, or more than a 10% interest in more than four dwelling units, to provide written notice to any tenant who has the option to renew a lease or has a lease that contains an automatic renewal provision of any increase in rent during the subsequent term. This notice must be given no less than 60 days prior to the end of the rental term.
 
Statement of Tenants Rights and Responsibilities Form (HB 1735)
This bill clarifies the requirements for providing the Statement of Tenants Rights & Responsibilities form.
 
If the tenant does not sign the form, the landlord must record the date that they provided the form to the tenant and the fact that the tenant failed to sign the form. This notation will now be sufficient to satisfy the requirements of the law and allow landlords to bring unlawful detainer actions if necessary.
 
Additionally, the bill states that after the effective date of the tenancy, the landlord may, but is not required to, provide a tenant with the form and allow the tenant to sign the form. This means that landlords to not have to provide tenants with a copy of the form at each lease renewal.
Finally, the bill states that the form shall be current as of the date of delivery. This means that there is no obligation to provide a copy of the form to tenants each time it is updated or changed.
 
Post Lease Repairs (HB 1542 / SB 891) (Virginia REALTORS®)
These bills contain a temporary provision that will allow for an additional 15 days for landlords to obtain estimates and perform repairs after the end of the lease. Because of the pandemic, it has been difficult to get contractors and supplies to complete necessary repairs within the current 60 day timeframe. This means that starting on July 1, 2023, if the damages exceed the amount of the security deposit and require the services of a third-party contractor, the landlord must give written notice of that fact within 45-days of the termination of tenancy. If this happens, the landlord will have 30 days to provide an itemization of the damages and the cost of repair.
 
The 30 days to provide an itemization of the damages and the cost of repairs will revert back to 15 days on June 30, 2024.
 
Judgement Liens (HB 2184)
This bill allows a settlement agent to release judgement liens on property in certain circumstances. Essentially, if the settlement agent attempts to obtain payoff information and is unable to, there is now a process for releasing a judgment lien when the lien creditor cannot be located or does not provide payoff information. This only applies to judgments of less than $25,000 as of the date of the award, and it only covers judgment liens older than three years.
 
CIC Management Contracts (HB 1519) 
Any Common Interest Community Management Contracts that include an automatic renewal provision may be terminated by the association or the CIC manager at any time, without cause, with at least 60 days’ notice, even if such a provision is not included in the contract. 
 
Employees of a Landlord, Rental Dwelling Unit Keys (HB2082) 
Requires a landlord who owns more than 200 rental dwelling units that are attached to the same piece of real property to require any applicant for employment in any position that will have access to keys, defined in the bill, to each rental dwelling unit to be subject to a pre-employment criminal history records check. The bill also provides that a landlord must establish written policies and procedures for the (i) storage, issuance and return, and security of; (ii) access to; and (iii) if applicable, usage and deactivation of rental dwelling unit keys and electronic key codes. The provisions of the bill do not apply to a financial institution or a real estate licensee.  
 

Virginia Legislative Updates - 2024
Virginia’s 2024 legislative updates introduce key protections for homebuyers, tenants, and real estate professionals. New laws address resale disclosures, unfair service agreements, expanded licensing requirements, fee transparency, manufactured home park sales, military lease terminations, and maintenance notices—enhancing fairness, accountability, and clarity in real estate transactions across the Commonwealth.
 
For the full text visit:
https://law.lis.virginia.gov/vacodeupdates/title55.1/
 
Resale Disclosure Act Amendments:
The Resale Disclosure Act Amendments introduce enhanced protections for buyers in transactions involving properties within homeowners' or condominium associations. This legislation ensures buyers receive accurate and timely resale information by requiring that resale certificates be delivered within 14 days. If this timeline is not met, buyers have the right to cancel their purchase contracts, safeguarding them from potential risks like undisclosed fees or community obligations. This change not only promotes transparency but also empowers buyers to make well-informed decisions, reducing the chances of unforeseen complications post-purchase.
 
Practical Example: Imagine a couple purchasing a townhouse within a homeowner association (HOA). They request a resale certificate to understand the HOA rules, fees, and any pending assessments. The seller’s failure to provide this document within 14 days allows the couple to legally cancel their contract without penalties, ensuring they aren't blindsided by unexpected costs or obligations later.
 
What It Means: Provides additional safeguards for buyers, ensuring they receive accurate and timely resale information.
 
Key Point: Resale certificates must be delivered within 14 days. If the timeline isn’t met, buyers are allowed to cancel contracts, protecting them from potential risks.
 
Unfair Real Estate Service Agreement Act:
The Unfair Real Estate Service Agreement Act protects both buyers and sellers by eliminating long-term service agreements that unfairly bind future property owners. These agreements, often hidden in property records, could require new owners to continue paying for services they did not choose, such as landscaping or maintenance. By restricting service agreements to one year or less and ensuring they do not transfer to subsequent owners, the Act reduces hidden financial burdens and ensures greater transparency in property transactions. This empowers buyers to take ownership without inheriting unwanted obligations and gives sellers the freedom to negotiate fair terms.
 
Practical Example: Consider a family purchasing a home where the previous owner had signed a 10-year landscaping service agreement. Without this law, the new owners would be obligated to honor the contract and pay for a service they might not want. Under the Unfair Real Estate Service Agreement Act, this agreement cannot legally bind the new owners, allowing them to choose their own landscaping provider or manage the yard themselves.
 
What It Means: Prevents unfair practices that bind properties to long-term service agreements, benefiting both buyers and sellers.
 
Key Points:
	Service agreements longer than one year can’t bind future property owners, reducing hidden obligations.

	These agreements cannot create liens on properties, safeguarding owners from unforeseen financial burdens.

 
Expanded Broker Definition:
The Expanded Broker Definition ensures higher professionalism and accountability in real estate transactions by requiring individuals handling two or more paid property deals in a year to obtain a real estate license. This change closes loopholes where unlicensed individuals could participate in multiple transactions without oversight, potentially leading to unregulated practices. By raising industry standards, the amendment protects buyers and sellers by ensuring that those involved in real estate transactions are trained, licensed, and held accountable to ethical and legal standards.
 
Practical Example: A person informally helping friends buy and sell properties for a fee completed three transactions in a year without holding a real estate license. Under the Expanded Broker Definition, they must now obtain a license to continue this activity legally. This ensures they receive proper training on contracts, negotiations, and real estate law, providing greater protection for clients and fostering trust in the industry.
 
What It Means: Requires more individuals involved in real estate transactions to be properly licensed, ensuring professionalism.
 
Key Point: Anyone handling two or more paid property deals in a year must now obtain a real estate license. This change promotes accountability and raises industry standards.
 
Fee Disclosure Requirements:
The Fee Disclosure Requirements enhance transparency in rental agreements by ensuring that tenants are fully informed of all costs upfront. Landlords are now required to clearly list all fees, including rent and any additional charges, on the first page of the rental agreement. This prevents unexpected financial obligations and fosters trust between landlords and tenants. By making the terms more straightforward, this rule helps tenants better understand their financial commitments before signing a lease, promoting fairness and reducing disputes.
 
Practical Example: A tenant agrees to rent an apartment advertised at $1,200 per month. Without clear disclosure, they later discover additional fees, such as a $50 parking fee and a $25 monthly pet fee. Under the new requirements, the landlord must include all these costs prominently on the first page of the lease. This allows the tenant to see the true monthly cost of $1,275 upfront, helping them make a well-informed decision before committing to the rental agreement.
 
What It Means: Improves transparency in rental agreements, making fees and charges clearer for tenants.
 
Key Point: Landlords must list all fees and rents clearly on the first page of rental agreements. This ensures tenants are fully aware of costs before signing.
 
Manufactured Home Parks (SB 726):
The Manufactured Home Parks legislation (SB 726) introduces stronger protections for tenants living in manufactured home communities. It requires landlords to provide at least 90 days' notice before selling a park, giving residents ample time to make necessary arrangements. Additionally, if a park is sold and tenants are forced to relocate due to redevelopment, landlords must provide $5,000 in relocation assistance to help offset moving costs. These measures ensure that tenants are treated fairly and have both the time and financial support needed to transition smoothly in such situations.
 
Practical Example: A family living in a manufactured home park learns that the park is being sold for redevelopment into a shopping center. Under the new law, the landlord must inform the family 90 days in advance. Additionally, since the redevelopment forces them to move their home, the family receives $5,000 from the landlord to cover expenses like hiring movers and setting up their home in a new location. This ensures the family is not left unprepared or financially burdened by the change.
 
What It Means: Provides additional protections for tenants living in manufactured home parks.
 
Key Points:
	Landlords must give a 90-day notice before selling the park, ensuring tenants have time to prepare.

	If tenants are forced to move due to redevelopment, they receive $5,000 in relocation expenses to offset their costs.

 
Early Lease Termination for Military Personnel:
The Early Lease Termination provision for military personnel ensures that service members and their families can adapt to unexpected changes in their assignments without facing financial penalties. This law allows military members to terminate their leases early if they receive specific orders, such as permanent change of station, deployment, or stop movement orders during emergencies. By providing this flexibility, the law reduces the stress of sudden relocations and ensures military families are not burdened with lease obligations they can no longer fulfill.
 
Practical Example: A soldier stationed in Virginia signs a one-year lease for an apartment. Six months later, they receive orders for a permanent change of station to another state. Under this law, the soldier can terminate their lease early by providing written notice and a copy of their orders to the landlord. This allows them to move without incurring additional fees or penalties, making it easier to focus on their new assignment.
 
What It Means: Supports military members and their families by allowing them to end leases early without penalties when needed.
 
Key Point: Military personnel can break leases if they receive specific orders, such as permanent moves or stop movement orders during emergencies. This provides them with flexibility during service-related changes.
 
Tenant Maintenance Notifications:
The Tenant Maintenance Notifications provision establishes clear guidelines for landlords, ensuring tenants are informed about upcoming maintenance and minimizing disruptions. Landlords must provide at least 72 hours' notice before performing non-emergency maintenance on a rental property. Additionally, they are required to complete the work within 14 days of notifying the tenant. This rule promotes transparency and effective communication, helping tenants prepare for any temporary inconveniences while ensuring maintenance issues are addressed promptly.
 
Practical Example: A tenant reports a leaking faucet to their landlord. Following the new guidelines, the landlord sends a written notice 72 hours before a plumber is scheduled to visit. The repair is then completed within 14 days of the notice. This structured approach ensures the tenant is well-informed and the issue is resolved in a timely manner, reducing misunderstandings and enhancing tenant satisfaction.
 
What It Means: Sets clear expectations for landlords regarding maintenance responsibilities, ensuring tenants are informed and disruptions are minimized.
 
Key Point: Landlords must notify tenants at least 72 hours before performing non-emergency maintenance and complete the work within 14 days. This ensures transparency and better communication.
 
 
 

Flood Hazard Areas / National Flood Insurance Program
 
Background
Floods, as identified by the Federal Emergency Management Administration (FEMA), are the most common and costly natural disasters in the United States. In many states, the fact that a property is located in a flood zone is a material fact that must be disclosed to potential buyers. However, under the Virginia Residential Property Disclosure Act, it is the buyer’s responsibility to investigate whether a property is situated in a special flood hazard area (SFHA) as part of their due diligence.

	Seller’s Role: Sellers are not obligated to make any representations about the flood status of their property.

	Licensee’s Role: Real estate licensees are required to inform their clients and customers of their rights and responsibilities under the Act.

 
To better serve the public, licensees are encouraged to familiarize themselves with the basics of flood hazard areas and the National Flood Insurance Program (NFIP).
 
National Flood Insurance Program (NFIP)
The National Flood Insurance Program, established in 1968 under FEMA, aims to reduce the devastating financial and physical impacts of flooding on property owners. The program provides flood insurance, supports floodplain management initiatives, and develops detailed flood hazard maps to inform communities.
 
Key Facts About Flood Risks:
	Flood Potential Everywhere: Any property can experience flooding, but the risk level varies (low, moderate, or high risk).


	Special Flood Hazard Areas (SFHAs): Areas designated as high-risk zones with a 1% or greater chance of flooding annually (commonly known as the "100-year flood"). SFHAs are legally defined in the Code of Federal Regulations (CFR), Title 44, Section 59.1.

 
Community Participation:
	Communities that participate in the NFIP must implement management regulations to mitigate flood damage.

	Property owners in these communities can purchase flood insurance through the program.

 
Flood Insurance Requirements
Mandatory Insurance for SFHAs:
When homebuyers secure federally insured or guaranteed mortgages for properties in SFHAs, they are required by law to purchase flood insurance. Even if flood insurance is not mandated, it is often a prudent choice, as floods can occur in any location.
 
Insurance Purchase and Coverage Details:
	Flood insurance is purchased through private providers but regulated nationally.

	A 30-day waiting period applies to policies not purchased as part of a mortgage loan.

 
Residential Flood Insurance Coverage:
	Building Coverage (up to $250,000): Includes the structure, foundation, built-in appliances, utility systems, and permanently installed fixtures.

	Personal Property Coverage (up to $100,000): Covers belongings like furniture, portable appliances, clothing, and certain valuables.

 
Commercial Flood Insurance Coverage:
	Provides higher limits, with up to $500,000 for both building and personal property categories.

 
Exclusions:
Flood insurance does not cover:
	Avoidable damage from water, mold, or mildew.

	Outdoor property and belongings (e.g., trees, pools, decks).

	Temporary living expenses or loss-of-use reimbursements.

	Most vehicles.

 
Reimbursement Types:
	Replacement Cost Value (RCV): Reimburses the cost to replace the item at its current value.

	Actual Cash Value (ACV): Reimburses the depreciated value of the item at the time of loss.

 
Practical Example
A buyer in Virginia is interested in purchasing a home near a river. As part of their due diligence, they research the property’s flood risk and discover it is located within a designated SFHA. To secure their federally backed mortgage, they are required to purchase flood insurance. The buyer works with a private insurance provider to obtain a policy covering both the structure (building coverage) and their personal belongings (personal property coverage). They ensure the policy is in place before closing to avoid the 30-day waiting period. By understanding these requirements, the buyer is financially prepared in case of future flooding, demonstrating the importance of due diligence and awareness of flood insurance regulations.
 
 
 
 
 
 

VIRGINIA LEGISLATIVE UPDATES - 2025
Virginia’s 2025 legislative updates introduce key protections for homebuyers, tenants,
and real estate professionals.
 
New laws address Brokerage Agreements, Airport Noise Disclosures, HOA Insurance
Deductible Disclosure, Minimum Standards for Septic System Inspections, Lease Fee
Transparency Requirements, 60-Day Nonrenewal Notice in Leases, and Rent Payment
Processing Fee Restrictions—enhancing fairness, accountability, and clarity in real
estate transactions across the Commonwealth.
 
Brokerage Agreement Required
Bills: HB 1684 / SB 1309
Virginia Code: §54.1-2137 (Brokerage Relationships)
Link to bill: https://lis.virginia.gov/bill-details/20251/HB1684
 
HB 1684 repeals the provision providing that, notwithstanding any other provision of
law requiring written brokerage agreements or governing the duties of licensees,
nothing shall be construed to require that a written agreement between a licensee and
a prospective buyer or tenant be executed prior to the licensee's showing properties to
the prospective buyer. The bill also provides that a licensee engaged by a seller or
landlord shall not be required to show property to a prospective buyer when such
showing is conducted pursuant to and in accordance with a brokerage agreement
entered into with a seller or landlord client. This bill is identical to SB 1309. 
 
Basically, this 2025 law removed the exemption that allowed buyer’s agents to show
homes before signing a brokerage agreement, meaning a written buyer or tenant
agreement must now be signed before any property tours occur. The legislation
requires that a real estate licensee now must enter into a written brokerage agreement
with a prospective buyer or tenant before showing residential property.
 
The agreement must clearly identify:
1) type of brokerage relationship,
2) duration of representation,
3) compensation terms,
4) services to be provided.
 
This change aligns Virginia practice with national brokerage transparency reforms
following the 2024 NAR settlement.
 
Statutory Amendment: Virginia Code §54.1-2137 now prohibits a licensee from
showing residential property to a prospective buyer or tenant without first entering
into a written brokerage agreement. 
 
The law also defines “showing property” to include:
 
(i) taking a prospective buyer or tenant to a property, obtaining access to such
property, and taking the individual through the property, including entering a
property to provide a live, virtual tour to a prospective buyer or tenant who is
not physically present;
 
(ii) responding to questions or providing information about such property that
is not of public record while at the property; or
 
(iii) otherwise providing brokerage services while at the property.
 
The statute now also states that the above buyer’s agent rule does not apply to Listing
agents. A listing agent may show their seller’s property to unrepresented buyers
without entering into a buyer brokerage agreement because the showing is authorized
under the listing agreement with the seller. 
 
Link to statute: https://law.lis.virginia.gov/vacode/title54.1/chapter21/
section54.1-2137/
 
Example Compliance Scenario: An agent meets a prospective buyer at a community
networking event. The buyer asks the agent to schedule showings for several homes
listed by other brokers.
 
Correct procedure:
1. Explain brokerage representation options
2. Provide a buyer brokerage agreement
3. Obtain the buyer’s signature
4. Schedule property tours
 
 
Because the agent is working with the buyer, a written brokerage agreement must be
signed before any property showings occur.
 
Listing Agent Example:
• A listing agent holds an open house.
• An unrepresented buyer walks in and asks to see the property.
• The listing agent can show the home because they represent the seller.
• They do NOT need a buyer representation agreement with that visitor. 
 
Airport Noise Disclosure
Bills: HB 1706 / SB 1210
Virginia Code: §55.1-703
Link to Bill: https://lis.virginia.gov/bill-details/20251/SB1210
 
The legislation adds language to the Residential Property Disclosure Statement
advising buyers to determine whether a property is located within an airport noise
overlay zone. The disclosure directs buyers to consult resources provided by the
Virginia Department of Aviation.
The bill requires that the owner of a residential real property include in the residential
property disclosure statement provided to a potential purchaser of such residential
real property a statement that the owner makes no representations or warranties with
respect to the property's proximity to a public use airport nor any noise from aircraft
due to the proximity of the property to flight operations, and purchasers are advised
to exercise whatever due diligence they deem necessary to determine whether the
property is within proximity to a flight path or public use airport aircraft noise zone.
 
Statutory Amendment: The Code of Virginia is amended and reenacted as follows:
 
1.§ 55.1-703. Required disclosures for buyer to beware; buyer to exercise necessary
due diligence.
 
 
2. That the Department of Aviation (the Department) shall establish and provide to
the Real Estate Board by July 31, 2025, a website address that allows purchasers to
access public use airport aircraft noise zone maps that shall (i) meet Federal Aviation
Administration airport noise modeling criteria, where applicable, and (ii) show day–
night average sound levels. Such maps may be provided to the Department by either a
public use airport operator or a locality that has adopted one or more noise overlay
zones as an amendment to its zoning map pursuant to § 15.2-2295 of the Code of
Virginia. 
 
3. That the Real Estate Board shall provide on the residential property disclosure
statement required by the provisions of this act the Department of Aviation's website
address where any public use airport aircraft noise zone maps, if made available by
localities or public use airports, shall be accessible to the public. 
 
Link to Statute: https://law.lis.virginia.gov/vacode/title55.1/chapter7/
section55.1-703/
 
Example Scenario:
 
A buyer purchases a home located near a regional airport.
 
After moving in, the buyer notices frequent aircraft noise.
 
Because the disclosure statement included the airport noise advisory, the buyer was
informed to conduct due diligence prior to purchase.
 
HOA Insurance Deductible Disclosure
Bills: HB 1704 / SB 808
Virginia Code: §55.1-2310 and §55.1-1990
 
SB 808 requires the resale certificate form, developed by the Common Interest
Community Board, to include a statement indicating that the governing documents of
an association may make an owner responsible for payment of all or part of the
deductible when making a claim against any insurance provided by the association for
the benefit of the owners or insurance coverage recommended or required to be
obtained by the owners. This bill is identical to HB 1704.
 
Link to Bill: https://lis.virginia.gov/bill-details/20251/SB808
Statutory Amendment: §55.1-2310 Para A. Section 14
 
14. A statement describing any insurance coverage provided by the association for the
benefit of the owners, including fidelity coverage, and any insurance coverage
recommended or required to be obtained by the owners and (ii) indicating that the governing documents may make an owner responsible for payment of all or part of the
deductible when making a claim against such insurance;
 
Link to Statute: https://law.lis.virginia.gov/vacodefull/title55.1/chapter23.1/
 
Example Scenario:
 
A townhouse buyer receives the resale certificate.
 
The certificate explains that if a homeowner causes damage to a common structure,
the association may charge the homeowner the $10,000 insurance deductible to cover
the association's insurance policy deductible.
 
The buyer can now evaluate this financial risk before closing.
 
Minimum Septic System Inspections Standards
Bill: HB 2671
Virginia Code: § 59.1-310.9
 
HB 2672 amends the requirements for septic system inspections, as such term is
defined in the bill, in connection with real estate transactions to provide that an
individual must be an authorized septic system inspector, as defined in the bill, in
order to conduct such inspections. The bill adds minimum requirements for septic
system inspectors in conducting such inspections. 
 
Septic system inspectors; minimum requirements. Adds a definition of "inspection" for
the purposes of septic system inspections in connection with real estate transactions.
The bill also adds minimum requirements for septic system inspectors in conducting
such inspections. 
 
 
 
 
HB 2671 updated the statutory definitions to clarify:
• who may perform septic inspections
• what qualifies as an inspection tied to a real estate transaction
• what components make up a septic system
• what parts of the system inspectors are required to examine.
 
The goal is to create consistent inspection standards and improve consumer
protection in real estate transactions involving septic systems.
 
Link to Bill: https://lis.virginia.gov/bill-details/20251/HB2671
 
Statutory Amendments: Definitions:
 
Accredited Authorized Septic System Inspector ; An accredited authorized septic
system inspector is a person who meets the qualifications required under Virginia law
to perform septic system inspections. Meaning for agents: Only qualified inspectors
who meet statutory requirements may perform septic inspections related to real estate
transactions.
 
Inspection: An inspection is an examination of a septic system requested by a party
involved in a real estate transaction, including: lenders, real estate licensees,
prospective buyers, other parties affected by the transaction. 
 
The inspection must meet the minimum inspection standards established in Virginia
Code §59.1-310.9. Meaning for agents: Septic inspections connected to a sale,
refinancing, or transfer of title must follow the state-mandated inspection standards.
Septic System: The definition of septic system was expanded and clarified. A septic
system now includes the entire onsite wastewater treatment and disposal system,
such as: septic tanks, collection piping, distribution devices, treatment units, pumps,
dispersal fields or approved discharge points. 
 
Meaning for agents: The law clarifies that inspections apply to the entire wastewater
treatment system, not just the septic tank.
 
 
 
 
 
HB 2671 standardizes septic inspections by requiring:
• written inspection contracts
• inspection of key system components
• written reports within 10 business days
• clear limits on inspector responsibilities and conclusions.
 
Link to the Statute: https://law.lis.virginia.gov/vacode/title59.1/chapter24.2/
section59.1-310.9/
 
Example Scenario:
 
A buyer orders a septic inspection during the contract contingency period.
 
The authorized septic inspector evaluates all accessible system components in
accordance with the statute and provides a written report documenting system
condition.
 
This allows the buyer to determine whether repairs or replacement are needed. 
 
 
Lease Fee Transparency Requirements
Bill: HB 2430
Virginia Code: §55.1-1204 (Virginia Residential Landlord and Tenant Act)
 
Virginia Residential Landlord and Tenant Act; fee disclosure statement. HB 2430
requires landlords subject to the Virginia Residential Landlord and Tenant Act to
include on the first page of a written rental agreement an itemization of all charges to
the tenant that comprises: 
 
(i) the security deposit,
(ii) the amount of rent due per payment period pursuant to the lease period, and
(iii) any additional one-time charges due prior to the commencement date of the
rental agreement or that will be included in the first rental payment.
 
 
 
Current law requires landlords to provide a description of any rent and fees to be
charged to the tenant in addition to the periodic rent. The bill also requires that rental
agreements now contain the following statement immediately above this itemized list:
 
"No additional security deposits or rent shall be charged unless they are listed below
or incorporated into this agreement by way of a separate addendum after execution of
this rental agreement."
 
The bill applies to rental agreements that are entered into, extended, or renewed on or
after July 1, 2025.The law prevents landlords from hiding additional charges within
lengthy lease agreements.
 
Link to Bill: https://lis.virginia.gov/bill-details/20251/HB2430
 
Statutory Amendments: § 55.1-1204.1. Fee disclosure statement Updated
 
A landlord shall provide, beginning on the first page of the written rental agreement,
an itemization of all charges to the tenant that comprise (i) the security deposit, (ii)
the amount of rent due per payment period pursuant to the lease period, and (iii) any
additional one-time charges due prior to the commencement date of the rental
agreement or that will be included in the first rental payment. Immediately above the
itemized list of charges, the written rental agreement shall state: No additional
security deposits or rent shall be charged unless they are listed below or incorporated
into this agreement by way of a separate addendum after execution of this rental
agreement. 
 
Link to statute: https://law.lis.virginia.gov/vacode/title55.1/chapter12/
section55.1-1204.1/
 
Example Compliance
 
Lease first page lists:
• Rent: $2,000
• Security Deposit: $2,000
• Move-in Fee: $300
 
 
 
Example Violation
 
Lease lists only the monthly rent on the first page.
 
Additional fees appear later in the lease document.
 
This could violate the disclosure requirement.
 
60-Day Nonrenewal Notice for Leases
Bills: HB 1867 / SB 1043
Virginia Code: §55.1-1204 
 
Virginia Residential Landlord and Tenant Act; terms and conditions of rental
agreement; renewal notice. HB 1043 provides that a landlord who owns more than
four rental dwelling units or more than a 10 percent interest in more than four rental
dwelling units, whether individually or through a business entity, in the
Commonwealth shall be required to provide written notice of nonrenewal to any
tenant. This bill is identical to HB 1867.
 
Link to Bill: https://lis.virginia.gov/bill-details/20251/SB1043
 
Statutory Amendments: §55.1-1204 Section K
 
K. A landlord who owns more than four rental dwelling units or more than a 10
percent interest in more than four rental dwelling units in the Commonwealth shall
be required to provide written notice to any tenant who has the option to renew a
rental agreement or whose rental agreement contains an automatic renewal provision
of any increase in rent during the subsequent rental agreement term. Such landlord
shall also provide written notice of nonrenewal to any tenant. Such notices shall be
provided to the tenant no less than 60 days prior to the end of the rental agreement
term.
 
Link to Statute: https://law.lis.virginia.gov/vacode/title55.1/chapter12/
section55.1-1204/
 
 
 
 
Example Scenario:
 
A landlord owns a 10-unit apartment building.
 
If the landlord chooses not to renew a tenant’s lease, written notice must be delivered
at least 60 days before lease expiration. 
 
 
Rent Payment Processing Fee Restrictions
Bills: HB 2218 / SB 1356
Virginia Code: §55.1-1204
 
Virginia Residential Landlord and Tenant Act; rental payment methods. HB 2218
prohibits a landlord subject to the Virginia Residential Landlord and Tenant Act from
charging a tenant any fee for the collection or processing of any payment of rent,
security deposit, or any other fees, unless the landlord offers an alternative method of
payment that does not include additional fees. This bill is identical to SB 1356. 
 
Basically, Landlords may not charge tenants fees for processing rent payments unless
they provide a payment method that does not include additional fees. Some landlords
required electronic payment systems that charged additional fees.The law ensures
tenants have access to at least one no-fee payment option.
 
Link to Bill: https://lis.virginia.gov/bill-details/20251/HB2218
 
Statutory Amendment: §55.1-1204 Section J 1 and 2:
 
1. The landlord shall provide the tenant with a written receipt, upon request from the
tenant, whenever the tenant pays rent in the form of cash or money order. No landlord
shall charge a tenant any fee for the collection or processing of any payment of rent,
security deposit, or any other fees, unless the landlord offers an alternative method of
payment that does not include additional fees.
 
2. A landlord with four or fewer rental dwelling units, or up to a 10 percent interest in
four or fewer rental dwelling units, shall not be required to accept payment of periodic
rent and any security deposit by debit or credit card.
 
Link to Statute: https://law.lis.virginia.gov/vacode/title55.1/chapter12/
section55.1-1204/#:~:text=%C2%A7%2055.1%2D1204%20of%20the%20Code%20of%20Virginia,on%20the%20dat
 
 
Example Scenario
 
A landlord requires tenants to pay rent through an online portal that charges a $5
processing fee.
 
To comply with the law, the landlord must also offer a no-fee payment option, such as
check or ACH transfer. 
 
 
 
 

MODULE 5

Virginia Fair Housing
 
LEARNING OBJECTIVES
	Understand why fair housing laws were necessary by learning about the history of housing discrimination and its lasting impact

	Identify fair housing laws that make housing discrimination illegal and the actions prohibited and required by these laws in the business of real estate.

	Know the personal characteristics that federal laws protect from discrimination in housing, otherwise known as protected classes under fair housing laws.

	Distinguish state and local government protections that may exceed federal protections.

	Evaluate common violations such as steering, blockbusting, redlining, misrepresentation of availability and refusal to deal.

	Recognize the danger in making assumptions based on stereotypes and the importance of allowing consumers to choose which communities /neighborhoods they want to live in.

	Utilize interventions to interrupt implicit bias to that consumers are treated with equal concern, respect and fairness.

	Describe best practices in fair housing marketing.

	Review the recent Fair Housing cases and understand how these type violations impact parties involved and the real estate field

 

Introduction
Since 1866, federal laws have attempted to ensure that all American citizens have an equal and fair opportunity to obtain housing. Fair housing laws were necessary because, for much of U.S. history, people were denied equal access to housing based on race, color, religion, national origin, and later, sex, disability, and familial status. Practices such as redlining, restrictive covenants, and outright refusals to sell or rent left lasting impacts, creating segregated neighborhoods and generational wealth gaps. 
Even in Virginia, as across the nation, these barriers prevented many families from buying homes in desirable areas, limiting access to good schools, jobs, and healthcare. 
The passage of the federal Fair Housing Act in 1968, and state-level laws like Virginia’s Fair Housing Law, were critical in dismantling these discriminatory practices and ensuring that all people have the right to seek housing free from bias and prejudice.
 
This section focuses on the following primary federal Fair Housing Laws: the Civil Rights Act of 1866, the Federal Fair Housing Act of 1968, and the Fair Housing Amendments Act of 1988. In essence, these laws prohibit housing related discrimination based on race, color, religion, sex (including gender, gender identity and sexual orientation), handicap, familial status, and nationality. The Department of Housing and Urban Development (HUD) administers federal fair housing laws, and both HUD and the Department of Justice enforce federal fair housing laws.
 
Civil Rights Act of 1866
The Civil Rights Act of 1866 prohibits any form of discrimination based on race that restricts the right to inherit, purchase, lease, sell, hold, and convey real and personal property. The Civil Rights Act of 1866 was incorporated into the 14th Amendment of the U.S. Constitution. As a federal law, and then a constitutional amendment, only federal courts have jurisdiction to enforce it.
 
Federal Fair Housing Act of 1968
The Federal Fair Housing Act of 1968, also known as Title VIII of the Civil Rights Act of 1968, bans all preference, limitations, or discrimination based on race, color, religion, sex, or national origin in connection with the sale or rental of most residential dwellings and vacant land intended for residential construction. Sex was not included as a protected class until 1974.
 
Fair Housing Amendments Act of 1988
The 1988 Amendments to the Fair Housing Act increased penalties for violators, established an administrative enforcement mechanism, and expanded protections to persons that are handicapped and for familial status. Fair housing laws are easily analyzed by determining: (i) when the Fair Housing Act applies; (ii) what exemptions apply, if any; and (iii) what is prohibited.
 

Protected Classes
 
Race
Among other protected classes, fair housing laws prohibit discrimination based on one's race, such as "Caucasian," "African American," and "Latino."
 
Color
Among other protected classes, fair housing laws prohibit discrimination based on the color of one's skin.
 
Religion
Among other protected classes, fair housing laws prohibit discrimination based on one's religion, such as "Islam," "Christianity," and "Buddhist."
 
National Origin
Among other protected classes, fair housing laws prohibit discrimination based on one's National Origin, such as "Chinese," "German," or "Brazilian".
 
Sex
Among other protected classes, fair housing laws prohibit discrimination based on one's sex (including gender, gender identity and sexual orientation).
 
The Americans with Disabilities Act (ADA)
Signed into law in 1990, the Americans with Disabilities Act (ADA) gives civil rights protections to individuals with disabilities that are like those provided to individuals on the basis of race, sex, national origin, and religion. It guarantees equal opportunity for individuals with disabilities in employment, public accommodations, transportation, State and local government services, and telecommunications.
 
Familial Status
Among other protected classes, fair housing laws prohibit discrimination based on one's familial status. Essentially, this prohibits discrimination against families with children. For the real estate professional, this means that properties or neighborhoods cannot be marketed or sold as "child free" communities unless an exemption applies (we will discuss exemptions for retirement communities below). 
Specifically, familial status means one or more individuals who have not attained the age of 18 years who are domiciled with (1) a parent or another person having legal custody, or (2) the designee of such parent or other person having custody, with the written permission of a parent or other person.
 
The term also includes any person who is pregnant or in the process of securing legal custody of any individual who has not attained the age of 18. Familial status is only applicable if at least one member is under 18 or pregnant, or has applied for custody of a minor. Family includes a single individual, whether male or female. 
 
For example: Seller A agrees to sell to Buyers B on the condition that they presently have no children and do not plan to have any in the future. That condition violates the familial status protection under the fair housing Act and is unenforceable. This condition is void, but if valid, the rest of the contract would be enforceable. If it turns out that the buyers actually have children they may ignore the condition and enforce the underlying contract.
 
Handicapped
The Fair Housing Act protects persons with a handicap. The term "handicap" includes those with a disability. The legal definition of a disability requires that a person have a physical or mental impairment that substantially limits one or more major life activities. Courts have interpreted this phrase to include not only outward physical impairments, but also less visible diseases like: HIV/AIDs, cancer, and alcoholism. However, "disability" does not include illegal drug use. Mental impairments are also protected handicaps.
 
Elderliness
Among other protected classes, the Virginia Fair Housing Act also prohibits discrimination based on one's age--the Federal Act recognizes no such class. Elderliness is defined as an individual who has reached the age of 55 or older.
 
Additional Protected Classes
Fair housing laws in Virginia saw significant changes in the 2020 legislative session with bills sponsored in both the House and Senate.
 
Sexual Orientation: SB868/HB696 adds discrimination based on sexual orientation to the list of protected classes for fair housing, public accommodation, and employment. HB1049 adds discrimination based on sexual orientation to the list of unlawful discriminatory practices in Virginia. 
Sexual orientation is defined as an individual’s emotional, affectational and sexual attraction to another person. Heterosexual, homosexual, bi-sexual, gay, and lesbian are all terms associated with types of sexual orientation.
 
Gender Identity: SB868/HB696 adds discrimination based on gender identity to the list of protected classes for fair housing, public accommodation, and employment. HB1049 adds discrimination based on gender identity to the list of unlawful discriminatory practices in Virginia. Gender identity is defined as individual’s internal experience of gender, which may or may not correspond with their sex assigned at birth. Individuals may identify themselves as male, female, non-binary, or no gender at all. Gender identity is different than sexual orientation, in that it relates to how the individual sees themself, rather that the type of attraction they may or may not have for another individual.
 
Military Status: HB2161 adds discrimination based on military status to the list of protected classes for fair housing, public accommodation, and employment. "Military status" means being (i) a member of the U.S. military or its reserves, (ii) a veteran, or (iii) a dependent of a service member, with the condition that the service member must have supported the dependent within the 180 days before any claimed act of discrimination.
 
Source of Funds: HB6 adds discrimination on the basis of a person's source of funds to the list of unlawful discriminatory housing practices. The bill defines "source of funds" as any source that lawfully provides funds to or on behalf of a renter or buyer of housing, including any assistance, benefit, or subsidy program, whether such program is administered by a governmental or nongovernmental entity. The bill creates an exemption for an owner or owner's managing agent, provided that such owner does not own more than four rental dwelling units or more than a 10 percent interest in more than four rental dwelling units in the Commonwealth at the time of the alleged discriminatory housing practice. The bill allows an owner or owner's managing agent to deny or limit a person's rental or occupancy of a rental dwelling unit based on the person's source of funds for that unit if such source is not approved within 15 days of the person's submission of the request for tenancy approval.
 
 
 
 

Exemptions
The Fair Housing Act permits otherwise discriminatory behavior in some very limited circumstances. This is accomplished through recognized exemptions. While racial discrimination is never exempted and some exemptions are not available when there is a real estate agent involved in the transaction, the Federal Fair Housing Act of 1968 and the 1988 Amendments exempt:
 
Private Individual Owners: Private individual owners of single-family housing are exempt from the non-racial protections of the Fair Housing Act, provided they: 1) do not own more than three single-family houses at any one time; 2) do not sell more than one single family house in any two year period; 3) do not employ a real estate agent; and 4) do not use discriminatory advertising.
 
Owner Occupants: Owners who occupy their homes but sell or rent rooms or units are exempt from the non-racial aspects of the Fair Housing Act provided their home contains four (4) or fewer units. The owner must actually maintain one of the units as his legal residence. This is intended to exempt small rooming houses, people who take in boarders to make ends meet, and duplexes. Individuals in these situations are usually supplementing their income and not running a business.
 
Religious Organizations: Religious organizations may restrict dwellings they own to members of the same religion. However, the religious organization must be non-profit and cannot discriminate on race, color, sex, or nationality.
Private Membership Clubs: Private membership clubs that are not open to the public may restrict lodging in their own facilities to members only, provided they are non-profit clubs.
 
Elderly Housing: Housing for the elderly is exempt from the familial status protection if it falls into either one of the following two categories:
	Housing that requires all of its residents (excluding employees) to be 62 years of age or older; or

	Housing that requires at least one person per unit to be 55 years of age or older, and 80% of all units are so occupied. In order to qualify for this exemption the housing must also provide services specifically designed to meet the needs of older people (such as common dining halls, bus service, and recreational facilities), and the landlord must rent any units that become available only to those who qualify under this exemption.

 
Occupancy Restrictions: The Fair Housing Act does not prevent states from reasonably restricting the maximum number of people permitted to occupy a dwelling. For example: you own an apartment house in Peaceful Retreat, Virginia. The dwelling contains six one bath/two bedroom units. You do not like children and do not want to rent to families with children. However, you do not qualify for either of the all-elderly housing exemptions, so you may not discriminate against families. But because Peaceful Retreat has an ordinance that limits apartment occupancy to four people per bathroom, it will not be discrimination if you refuse to rent to a family of five.
Threat to Health or Safety: Finally, the Fair Housing Act does not require that a dwelling be made available to an otherwise protected individual whose occupancy of the dwelling would constitute a direct threat to the health or safety of others, or whose occupancy of the dwelling would result in substantial physical damage to the property of others.
 

Prohibited Conduct
So far, we have discussed when the Fair Housing Act applies and who is covered by defining some key terms and exemptions. Now we will discuss the type of conduct that the Federal Fair Housing Act prohibits. Unless specifically exempt, the Fair Housing Act and its amendments prohibit owners, lessors, and real estate agents from engaging in the following conduct:
 
Steering
Steering occurs when licensees direct protected persons (often minorities) away from certain neighborhoods, or toward certain neighborhoods. If a real estate agent has a customer who makes $40,000 per year, it is not discrimination when that agent decides not to show the customer a $300,000 house. However, if she decides not to show a customer a particular house because the customer is a minority, then the licensee is guilty of steering. 
 
Steering is by far the most common reason cited for fair housing lawsuits against licensees. Agents need to be certain to discuss with clients the client’s preferences on location of housing and adhere to showing property of the client’s choice (in consideration of finances). 
 
 
 
Blockbusting
Blockbusting is the illegal practice of inducing the sale of property or properties by overtly creating the impression that the neighborhood is about to undergo undesirable change. 
 
Examples of blockbusting include: suggesting that minorities are changing the balance of a neighborhood, suggesting that persons of other nationalities are degrading the quality of the school system serving a neighborhood, or to otherwise frighten people into selling their house for a prohibited reason.
 
Redlining
Redlining is the unfair denial of a mortgage loan or insurance policy, based on where the property is located rather than the economic qualifications of the person seeking the loan or policy. Redlining not only violates fair housing laws but also violates Federal Housing Finance Agency (FHFA) regulations. Lenders may not attempt to limit their risk by setting loan limits on particular geographic areas. 
 
For example, it would be illegal for a lender to deny a loan due to the fact that the subject property was located in a deteriorating neighborhood. Instead, the decision of whether or not to grant the loan must be based on the economic qualifications of the applicant and the appraised value of the property.
 
Refusal to sell, rent, finance, or insure
Refusing to sell, to rent, to finance, or to insure a person merely because of their race, color, religion, sex (including gender, gender identity and sexual orientation), familial status, national origin, or handicap violates the Fair Housing Act. Refusing these basic services to a member of a protected class is the clearest way to violate the Fair Housing Act.
 
Refusing to deal or negotiate with any person
Similarly, refusing to even deal or negotiate with someone due to their race, color, religion, sex (including gender, gender identity and sexual orientation), familial status, national origin, or handicap violates the Fair Housing Act.
 
Discrimination in quoting terms or conditions of sale or rental
It is a violation of the Fair Housing Act to impose terms or conditions of sale designed to discourage a sale to someone based solely on their race, color, religion, sex (including gender, gender identity and sexual orientation), familial status, national origin, or handicap. 
 
For example: Increasing the amount required for a down payment in order to discourage a protected class of persons from purchasing property is a violation of the Fair Housing Act.
 
Misrepresentation of availability
It is a violation of the Fair Housing Act to misrepresent that any dwelling is unavailable for inspection, sale, or rental based solely on one’s race, color, religion, sex (including gender, gender identity and sexual orientation), familial status, national origin, or handicap.
 
Preferential Advertising
Advertising or marketing may violate the Fair Housing Act if it indicates any preference, limitation, or discrimination based on race, color, religion, sex (including gender, gender identity and sexual orientation), familial status, national origin, or handicap. 
 
In the past, HUD has previously prohibited the use of certain words such as “white,” “black,” “Jew,” “Protestant,” “disadvantaged,” and “private.” Even directions to a real estate site, or pictures used to market a property, might be considered discriminatory. 
 
For example, “one block past the synagogue,” “next door to Martin Luther King High School,” or a picture showing 10 young white adults, all holding cold beers, to advertise an apartment project (this picture communicates that families and minorities may not be welcome).
 
Denying MLS Membership
Denying membership to multiple listing services (MLS) or other service organizations related to the business of selling or renting a dwelling is a violation of fair housing laws if the denial is based on race, color, religion, sex (including gender, gender identity and sexual orientation), familial status, national origin, or handicap.
 
 

Treating Clients with Equal Concern, Respect and Fairness
Understanding Implicit Bias
Implicit bias refers to unconscious attitudes or stereotypes that may affect behavior and decision-making without the agent realizing it. In real estate, these biases can subtly influence how properties are shown, what neighborhoods are recommended, or how clients are spoken to—even if the agent has no intent to discriminate. Ultimately these attitudes or stereotypes lead to steering a violation of fair housing law and license law. Here we discuss ways agents can prevent from fall into potentially discriminatory actions.  
 
Interventions Agents Can Use
	Pause and Reflect

	Before making recommendations, pause to ask: Am I basing this suggestion on the client’s stated needs, or on my assumptions about them?

	Using short reflection moments helps disrupt automatic biased responses.

	Standardize Processes

	Create a uniform checklist for how properties are presented, questions asked, and information provided.

	Example: Always offer clients the same property search criteria sheet rather than tailoring it based on assumptions.

	Use Data, Not Assumptions

	Rely on objective criteria like budget, square footage, proximity to transportation, or school ratings instead of subjective “fit” or personal impressions.

	Avoid recommending or steering clients toward or away from areas based on demographics.

	Practice Perspective-Taking

	Consciously put yourself in the shoes of clients from diverse backgrounds.

	Ask: If I were this client, how would I feel about the service and options being presented?

	Engage in Counter-Stereotypical Thinking

	Challenge stereotypes by reminding yourself of positive examples that contradict biased generalizations.

	Example: If unconsciously assuming older clients prefer smaller homes, recall clients who wanted large, multi-generational spaces.

 
	Slow Down Key Decisions

	Bias is more likely when decisions are rushed. Slowing down when discussing offers, negotiations, or showing schedules helps ensure fairness.

	Seek Feedback and Training

	Ask colleagues or mentors to review your practices for potential bias.

	Regularly engage in fair housing and implicit bias training to build awareness and tools for equitable service.

	Inclusive Communication

	Use respectful, neutral, and consistent language with all clients.

	Example: Say “this property is within 10 minutes of several schools” instead of “this is a great neighborhood for young families.”

 
Goal: Equal Concern, Respect, and Fairness
By using these interventions, agents can interrupt automatic stereotypes, focus on client-driven needs, and provide services that are equally respectful and inclusive. This not only helps meet fair housing obligations but also builds trust, professionalism, and long-term client relationships.

Design & Construction Requirements
In 1988, Congress added design and construction requirements to the Fair Housing Law (FHL). These changes dramatically changed the relationship between the FHL and the architectural and building communities. The requirements that Congress added mandated that "new multifamily housing" had to be designed and constructed with certain accessible features. 
 
"New" meant anything built after March 13, 1991. "Multifamily housing" meant any project with four or more units and includes condominiums, apartments and single-story townhouses.
 
	The design and construction requirements include the following: units must have an accessible entrance and must be on an accessible route; 

	Public and common-use areas must be accessible; 

	The doors within units must be usable doors;

	There must be an accessible route into and through the unit; 

	Light switches, electrical outlets and environmental controls must be accessible;

	Bathrooms must have reinforced walls; and

	Kitchens and bathrooms must be usable. 

 
In buildings without elevators only first floor units need to comply. In buildings with elevators, every unit must comply.
 
Congress added design and construction requirements to the FHL to provide anyone with a mobility-related disability a better chance of finding housing that works more for them than against them. 
 
For example, someone who uses a wheelchair or walker will find it easier to enter and exit rooms that have 32" doors versus doors that are only 28 inches wide.
 
HUD Guidelines
The Department of Housing and Urban Development (HUD) was charged with developing guidelines that detailed and described how each of the requirements could be satisfied. On March 6, 1991, HUD published guidelines that provided guidance for each of the seven requirements. These guidelines define usable doors, usable kitchens and bathrooms, etc.
 
In 1997, the Virginia Fair Housing Office (VHFO) began investigating how well architects and builders were complying with the design and construction mandates. The results of that preliminary investigation indicated a certain degree of non-compliance with the law. Most of the projects that were inspected did not comply with all seven mandates.
 
Common Problems
The most common problems included not making every door that was intended for user passage wide enough. Every door intended for user passage should be 32” wide, even if they provide access into the same room.
 
For example, a hallway door going into a primary bedroom and a door going into the primary bedroom from an attached bathroom will both need to 32” wide because both doors are intended for user passage. Another problem is where bathroom doors swing into the bathroom and encroach into the clear floor space. Bathroom doors should either swing out or leave enough space to allow someone to enter the bathroom, close the door, and use the facilities if the door swings inside. Similar investigations in other states also discovered varying degrees of non- compliance.
 
Virginia Fair Housing Board 
The Virginia Fair Housing Board, through the Fair Housing Office, is equally committed to educating architects and builders about what the fair housing law requires in terms of accessibility. Therefore, staff from the Fair Housing Office have met with building officials to help get the word to the architectural and building community. Failing to design and construct new multifamily buildings that are in compliance with the law may have serious consequences.
 
At these meetings, fair housing staff have asked building officials to help spread the word about two critical points. The first point is, if you're an architect, it can be a fatal misconception to think you're home free once your plans are approved. If you're a builder it can be a fatal misconception to think you're home free once you get a certificate of occupancy. Those are fatal misconceptions because having plans approved or a certificate of occupancy issued only means that the plans for the building meet the building code. It does not necessarily mean that the building's design or construction will withstand Fair Housing scrutiny.
 
Another misconception involves the belief that making 2% of the total units Type A units satisfies Fair Housing's accessible requirements. Under some circumstances, Virginia's building code requires making 2% of the total units built more accessible than what the Fair Housing Law requires. These more accessible units are referred to as Type A units, but the requirement to make a certain percentage of the total units Type A units is in addition to Fair Housing's requirements.
 
Even though you may have to make one or two units Type A units, the Fair Housing Law still requires making all ground floor units in non-elevator buildings accessible. In elevator buildings, all units are required to be accessible. The degree of accessibility that Fair Housing requires is less than what's found in Type A units. It approximates the degree of accessibility found in Type B units.
 
One way to satisfy Fair Housing’s accessibility requirements is to follow HUD’s guidelines. The guidelines reflect the degree of accessibility that HUD believes is consistent with the degree of accessibility that Congress intended when it passed the Fair Housing Amendments Act in 1988. These guidelines are not requirements, but they do create a safe harbor.
 
Exceptions
While you may deviate from the guidelines, you should always deviate in favor of providing more accessibility and not less than what’s described in the guidelines. If you provide less accessibility and you’re sued, you would have to prove that the accessibility you provided was equal to the accessibility that Congress intended to provide. In making that argument, consider that certain design features in the guidelines are based on ANSI 117.1. Therefore, attacking HUD’s guidelines would also involve attacking ANSI 117.1. Given all of that makes following the guidelines sensible and cost effective. If the VFHO can be of further assistance to you, please call them at (804) 367-8530.
 

Advertising
Among housing providers, it’s common knowledge that putting up a “no children” or “adults only” sign in front of an apartment building would be discriminating against families with children. Housing providers also have to be careful not to use ads that say, “perfect house for couple,” or “Christian family preferred.” As a general rule, ads should not contain words that express a preference based on a protected class.
 
Limited Exceptions
A limited exception applies to renting out rooms. For example, if you're a woman and you have rooms to rent in your house, your ad for roommates may prefer females and can in fact exclude males. But, your ad may not prefer white females over black females nor may it prefer non-disabled females over disabled females. This limited exception applies only to sex and only where the owner lives in the house and wants to rent rooms to same sex roommates.
 
Guidelines for Compliant Advertising
Generally, ads should describe the property and not the tenant. If the unit is close to a park the ad can say, “Two bedroom, two bath unit with lots of closet space, close to a park and public transportation, available immediately.” The ad describes some of the unit’s features and amenities but says nothing about prospective tenants.
 
Using the Fair Housing Logo, Statement, or Slogan
Finally, the Fair Housing Logo should appear in all advertisements. Using the logo creates a presumption that you're trying to follow the fair housing law. 
In the investigation of complaints, the Board may consider the implementation of the following fair housing policies and practices as evidence of compliance with the prohibitions against discrimination in advertising under the fair housing law.
 
All advertising of residential real estate for sale, rent, or financing should contain an equal housing opportunity logotype, statement, or slogan as a means of educating the home seeking public that the property is available to all persons regardless of race, color, religion, sex (including gender, gender identity and sexual orientation), handicap, familial status, elderliness, or national origin. The choice of logotype, statement, or slogan will depend on the type of media used (visual or auditory) and, in space advertising, on the size of the advertisement.
 
Use of human models
Human models in photographs, drawings, or other graphic techniques may not be used to indicate exclusiveness because of race, color, religion, sex (including gender, gender identity and sexual orientation), handicap, familial status, elderliness, or national origin. If models are used in display advertising campaigns, the models should be clearly definable as reasonably representing majority and minority groups in the metropolitan area, both sexes and, when appropriate, families with children. 

Models, if used, should portray persons in an equal social setting and indicate to the general public that the housing is open to all without regard to race, color, religion, sex (including gender, gender identity and sexual orientation), handicap, familial status, elderliness, or national origin, and is not for the exclusive use of one such group. Human models include any depiction of a human being, paid or unpaid, resident or nonresident.
 
In addition, human models used in sales or rental ads and in brochures and other advertising material should reflect the community’s diversity. For example, if a community is 20% Asian, 40% black, and 40% white, ads and brochures should not contain only white models. To do so may invite a housing complaint. Create models, ads and brochures that reflect the increasing diversity of our population.
 
Complaints
In the investigation of complaints, the Board may consider the implementation of the following fair housing policies and practices as evidence of compliance with the prohibitions against discrimination in advertising under the fair housing law:
 
Coverage of local laws. Where the equal housing opportunity statement is used, the advertisement may also include a statement regarding the coverage of any local fair housing or human rights ordinance prohibiting discrimination in the sale, rental or financing of dwellings.
 
Notification of fair housing policy. The following groups should be notified of the firm's fair housing policy:
	Employees. All publishers of advertisements, advertising agencies, and firms engaged in the sale, rental, or financing of real estate should provide a printed copy of their nondiscrimination policy to each employee and officer.

	Clients. All publishers of advertisements and advertising agencies should post a copy of their nondiscrimination policy in a conspicuous location wherever persons place advertising and should have copies available for all firms and persons using their advertising services.

 
Selective Advertising
The selective use of advertising media or content when used exclusively with respect to various housing developments or sites can lead to discriminatory results and may indicate a violation of the fair housing law.
 
For example, the use of English language media alone or the exclusive use of media catering to the majority population in an area, when, in such area, there are also available non-English language or other minority media, may have a discriminatory impact. Similarly, the selective use of human models in advertisements may have a discriminatory impact.
 
The following are examples of the selective use of advertisements that may be discriminatory:
 
	Selective geographic advertisements. Such selective use may involve the strategic placement of billboards; brochure advertisements distributed within a limited geographic area by hand or in the mail; advertising in particular geographic coverage editions of major metropolitan newspapers or in newspapers of limited circulation which are mainly advertising vehicles for reaching a particular segment of the community; or displays or announcements available only in selected sales offices.



	Selective use of equal opportunity slogan or logo. When placing advertisements, such selective use may involve placing the equal housing opportunity slogan or logo in advertising reaching some geographic areas, but not others, or with respect to some properties but not others.


	Selective use of human models when conducting an advertising campaign. Selective advertising may involve an advertising campaign using human models primarily in media that cater to one racial or national origin segment of the population without a complementary advertising campaign that is directed at other groups. Another example may involve use of racially mixed models by a developer to advertise one development and not others. Similar care must be exercised in advertising in publications or other media directed at one particular sex, or at persons without children. Such selective advertising may involve the use of human models of members of only one sex, or of adults only, in displays, photographs, or drawings to indicate preferences for one sex or the other, or for adults to the exclusion of children.

 
In addition, human models in photographs, drawings, or other graphic techniques may not be used to indicate exclusiveness because of race, color, religion, sex (including gender, gender identity and sexual orientation), handicap, familial status, elderliness, or national origin. If models are used in display advertising campaigns, the models should be clearly definable as reasonably representing majority and minority groups in the community, both sexes and, when appropriate, families with children.
 
Models, if used, should portray persons in an equal social setting and indicate to the general public that the housing is open to all without regard to race, color, religion, sex (including gender, gender identity and sexual orientation), handicap, familial status, elderliness, or national origin, and is not for the exclusive use of one such group. Human models include any depiction of a human being, paid or unpaid, resident or nonresident.
 
Use of Fair Housing Posters
Except to the extent that regulation 18 VAC 135-50-110.E.2 applies, all persons subject to §36-96.3 of the Virginia Fair Housing Law, Unlawful Discriminatory Housing Practices, must post and maintain an approved fair housing poster as follows:

	With respect to a single-family dwelling (not being offered for sale or rental in conjunction with the sale or rental of other dwellings) offered for sale or rental through a real estate broker, agent, salesman, or person in the business of selling or renting dwellings, such person shall post and maintain a fair housing poster at any place of business where the dwelling is offered for sale or rental.

 
Except to the extent that regulation 18 VAC 135-50-110.E.2 applies, all persons subject to §36-96.3 of the Virginia Fair Housing Law, Unlawful Discriminatory Housing Practices, must post and maintain an approved fair housing poster as follows:

	With respect to all other dwellings covered by the law: (i) a fair housing poster shall be posted and maintained at any place of business where the dwelling is offered for sale or rental, and (ii) a fair housing poster shall be posted and maintained at the dwelling, except that with respect to a single-family dwelling being offered for sale or rental in conjunction with the sale or rental of other dwellings, the fair housing poster may be posted and maintained at the model dwellings or at a conspicuous location instead of at each of the individual dwellings.


	With respect to those dwellings to which 18 VAC 135.50-110.E.2 applies, the fair housing poster must be posted at the beginning of construction and maintained throughout the period of construction and sale or rental.


	All persons subject to §36-96.4 of the Virginia Fair Housing Law, Discrimination in Residential Real Estate-Related Transactions, shall post and maintain a fair housing poster at all their places of business which participate in the covered activities.


	All persons subject to regulation 2.8, Discrimination in the Provision of Brokerage Services, shall post and maintain a fair housing poster at all their places of business.

 
This part shall not require posting and maintaining a fair housing poster on: vacant land, or any single-family dwelling, unless such dwelling (i) is being offered for sale or rental in conjunction with the sale or rental of other dwellings in which circumstances a fair housing poster shall be posted and maintained as specified in subdivision 1 b (ii) of this subsection, or (ii) is being offered for sale or rental through a real estate broker, agent, salesman, or person in the business of selling or renting dwellings in which circumstances a fair housing poster shall be posted and maintained as specified in subdivision 1 a of this subsection.
 
Location of posters. All fair housing posters shall be prominently displayed so as to be readily apparent to all persons seeking housing accommodations or seeking to engage in residential real estate-related transactions or brokerage services.
 
Availability of Posters. All persons subject to this section may obtain fair housing posters from the Virginia Fair Housing Office.
 
Publishers' Notice. All publishers shall publish at the beginning of the real estate advertising section a publishers notice. The notice should include the following or similar language:
 
"All real estate advertised herein is subject to the Virginia and federal fair housing laws, which make it illegal to advertise 'any preference, limitation, or discrimination because of race, color, religion, sex, handicap, familial status, national origin, or elderliness, or intention to make any such preference, limitation, or discrimination."
 
"We will not knowingly accept any advertising for real estate which is in violation of the law. All persons are hereby informed that all dwellings advertised are available on an equal opportunity basis.”
 
Best Practices in Marketing 
	Use Inclusive Language and Images: Ensure ads and promotional materials reflect diversity in age, race, family composition, and abilities. Avoid words like “perfect for singles” or “ideal for young couples,” which can imply preference for a protected class.


	Advertise the Property, Not the People: Focus on objective features of the home—such as number of bedrooms, location, or amenities—rather than characteristics of the “ideal” tenant or buyer.


	Apply the Same Standards Consistently: Use uniform criteria when describing, showing, or qualifying prospects. All applicants should receive the same information and opportunities.


	Include the Equal Housing Opportunity Statement/Logo: Displaying this in online listings, print ads, and office spaces communicates commitment to compliance and fairness.


	Be Cautious with Photos and Staging: Marketing images should represent the property itself, not suggest who is or isn’t welcome to live there.


	Avoid Steering: Do not suggest or direct prospects to certain neighborhoods or properties based on protected characteristics such as race, religion, or family status.


	Regular Training and Review: Keep marketing teams, agents, and staff up to date on fair housing laws and review ads periodically for compliance.

 
Fair Housing Enforcement
Federal Fair Housing Laws are administered by the Office of Fair Housing and Equal Opportunity (FHEO) under the direction of HUD. HUD may prosecute violations in its own administrative forum. The Department of Justice may prosecute complaints in federal court. Both HUD and the Department of Justice may also prosecute violations on their own motion, without receiving any formal complaint.
 
Alternatively, individuals may litigate privately in federal court. The burden of proof is always on the government (the complainant). An aggrieved party must file a complaint within one year with HUD, or within two years in federal district court. Missing these deadlines may extinguish an aggrieved party’s right to sue. Jurisdiction for violations of the Civil Rights Act of 1866 lies exclusively in federal court.
 
Penalties for Federal fair housing violations range from compensatory damages for victims for actual damages suffered as a result of the violation (including pain and suffering), injunctive relief (order to correct violations), attorney fees and costs, and civil penalties. In an administrative hearing, the discriminating party is subject to civil penalties up to $20,111 for first time violations and up to $100,554 for third violations within 7 years. In federal court, the discriminating party is subject to civil penalties up to $102,606 for the first offense or up to $205,211 for subsequent violations.
 
Virginia’s Real Estate Board (VREB) is the primary governmental enforcement agency of Virginia’s Fair Housing Law. Like the Department of Justice, the Real Estate Board is committed to enforcing the fair housing law.
 
 
 

VA Landlord, Tenant, & Ownership Issues
 
Drafting Tenant and Community Rules
A good rule to follow when drafting rules or regulations is to draft them so they don't single out children or members of a protected class. Rather than having a sign that says, "Children are prohibited from running in the common areas," say "No running in the common areas." Instead of saying, Children: keep off the grass," have the sign read, "Keep off the grass." Rules and regulations that apply to "all residents" are less suspect than rules that single out children.
 
If you need to single out children, consider doing so on the basis of health and safety considerations. For example, if you have a workout room with exercise equipment asks the manufacturer to inform you what the age is for using the equipment without supervision. Then post a sign such as "According to the manufacturer, this equipment may not be used by anyone under 14 years old, unless accompanied by an adult.”
 
Screening Applicants
If you’re a housing provider, one way to reduce the probability of having a complaint filed against you is to treat everyone the same. Having written guidelines that you follow with each applicant may help you treat everyone the same. Therefore, whether you’re managing hundreds of units for a large company or are an individual who owns and rents a few units, you should establish written guidelines for everything: from how you expect the rent to be paid, to your eviction process, to how you expect tenants to behave while living in your dwelling.
 
Part of your screening guidelines should include an applicant’s ability to timely pay the rent. Therefore, you may ask the applicant to provide employment, income, and credit verification information. How much income and how long of an employment history you require depends on your housing market. You should set standards that allow you to compete for applicants, but setting standards too high may be viewed as trying to keep certain groups of people out of your rentals.
 
In addition to asking an applicant to verify their income and credit history, you may also ask an applicant to provide character references. Character references may indicate what type of personal history your applicant has. If the applicant has a certain criminal history, you may choose not to rent to them. 
These may include applicants who are convicted rapists or burglars. In fact, you may choose to exclude any applicant who has a conviction that could present a safety issue for other residents in your complex.
 
Conduct Criminal Background Checks
If you are concerned about renting to certain convicted criminals, you may establish a criminal background check as part of your application criteria. In establishing a criminal background check, keep the following in mind: put your policy in writing; get the applicant’s permission to conduct the background check; enforce the policy consistently; and if you reject the applicant, tell them why.
 
Consistently applying a criminal background check policy means that you apply the policy to everyone. You apply it to the young, the old, and to everyone in between. Even if you do not establish a criminal background check, you are not going to accept every applicant. Rejecting applicants for legitimate credit or income or character reasons should not invite a complaint if you follow certain procedures. As noted, you should establish written rental criteria that help an applicant understand how his application will be screened. Then apply your criteria consistently. If you reject an applicant, send them a letter explaining why you rejected them. Finally, keep excellent records.
 
Dealing with Problem Tenants
So you’ve approved an application, and the tenant moves in. However, shortly after the tenant moves in, you start getting complaints. The newest tenant is apparently harassing other tenants. You’re also getting complaints that they’re playing their stereo too loud. What should you do?
 
When tenants break the rules, you should apply the consequences fairly, consistently, and according to established procedures. What consequences you apply depend on your procedures and on the records you’ve kept. Some of the records that you should keep include: complaints that tenants file against other tenants; complaints that involve the police; letters that you sent to and received from the tenant about lease violations; as well as other relevant letters and information. Keeping detailed and accurate records will be important if you have to defend why you evicted the tenant. If you don’t keep good records, or if you keep poor records, proving that you evicted a tenant for a non-discriminatory reason may be more difficult.
 
Handling Maintenance Requests
How are maintenance and repair requests handled in your complex? Does your staff process repair requests from some tenants more quickly than from others? If so, it could lead to a fair housing complaint. Generally, repairs should be done in the order that they are received (with emergency repairs taking precedence over routine repairs).
 
Your tenants should understand how you process repair requests and they should understand how long it will take before you get to their request. If an emergency repair takes you or your staff away from a scheduled routine repair, call the affected tenant and explain what happened. Some of the things that you can do to reduce the probability of having a housing complaint filed against you is to be professional, be consistent, communicate with your tenants, and keep excellent records. On the other hand, tenants need to understand that routine and non-emergency repairs may take at least a few days to repair.
 
Requests for Reasonable Accommodation
In 1991, the General Assembly added handicap as an additional protected class to Virginia's fair housing law. Being handicapped includes, but is not limited to: psychological disorders; emotional and mental illnesses; learning disabilities; and recovering drug addicts and alcoholics. If someone is disabled, you cannot refuse to rent to them because of their disability.
 
Reasonable accommodations are changes in rules, policies, practices, or services that give a person with a disability an equal opportunity to use and enjoy housing. For example, a landlord may need to allow a tenant with a service animal to keep the animal even if the property has a “no pets” policy. 
 
Reasonable modifications are physical changes to a housing unit or common areas that make the property accessible for a person with a disability. Examples include installing a wheelchair ramp, widening doorways, adding grab bars in bathrooms, or lowering countertops. Under fair housing laws, housing providers must allow reasonable accommodations and modifications when they are necessary for a person with a disability to have the same housing opportunity as others, unless doing so would cause an undue financial or administrative burden or fundamentally change the nature of the housing provider’s operations.
 
 
Service Animals: If someone is disabled, you cannot refuse to rent to them because of their disability. Just as important, if you are a housing provider, the law also requires that you accommodate a person’s disability by changing or modifying a rule, policy, or practice when doing so is necessary to give the disabled person equal opportunity to use and enjoy his or her unit.
 
Under the fair housing law, a housing provider who has established a no pet policy must allow a disabled resident to keep a service animal as a reasonable accommodation. The housing provider must allow the disabled resident to keep the service animal if three conditions are met: (i) the resident must meet the definition of handicapped, as defined in the fair housing law; (ii) the housing provider must know about, or should have known about, the resident’s handicap; and (iii) the accommodation must be necessary to afford the disabled resident an equal opportunity to use and enjoy the dwelling.
 
Currently, the only requirement to be classified as a service animal under federal law is that the animal must be individually trained and must work for the benefit of the disabled individual. There is no requirement as to the amount of training that the animal must take nor is there a requirement as to the amount of work that the animal must do for the disabled resident. 
 
The Department of Housing and Urban Development’s regulations, implementing the Fair Housing Amendments Act, listed a relevant example in 24 C.F.R. § 100.204(b)(1):
A blind applicant for rental housing wants to live in a dwelling unit with a seeing eye dog. The building has a “no pets” policy. It is a violation of the law for the owner or manager of the apartment complex to refuse to permit the applicant to live in the apartment without the seeing eye dog because without the seeing eye dog the blind person will not have the opportunity to use and enjoy the dwelling.
 
Parking Spaces: If someone disabled asks a housing provider to create or designate a parking space for them, generally the law is going to require the housing provider to create or designate the space if three conditions are met: (i) the resident must ask for a designated space; (ii) creating or designating the parking space would allow the disabled resident to live in and fully enjoy the premises; and (iii) creating or designating the parking space would not create an undue financial or administrative burden for the housing provider.
 
In processing a parking space request from someone who is disabled, you are entitled to ask for medical evidence that proves the resident has a disability. This does not give a housing provider the right to ask about the nature of the resident’s disability. 
Acceptable proof would be: handicapped vehicle identification plates or tags; or a letter from the resident’s doctor, chiropractor, or social worker. Once the resident provides proof, the housing provider has a duty to provide the parking space. If more than one disabled resident asks for a parking space, the housing provider will have a duty to accommodate each request.
 
The Department of Housing and Urban Development’s regulations, implementing the Fair Housing Amendments Act, listed a relevant example in 24 C.F.R. § 100.204(b)(2):
 
Progress Gardens is a 300 unit apartment complex with 450 parking spaces, which are available to tenants and guests of Progress Gardens on a "first come first served" basis. John applies for housing in Progress Gardens. John is mobility impaired and is unable to walk more than a short distance and therefore requests that a parking space near his unit be reserved for him so that he will not have to walk very far to get to his apartment. 
 
It is a violation of the law for the owner or manager of Progress Gardens to refuse to make this accommodation. Without a reserved space, John might be unable to live in Progress Gardens at all or, when he has to park in a space far from his unit, might have great difficulty getting from his car to his apartment unit. The accommodation therefore is necessary to afford John an equal opportunity to use and enjoy the dwelling. The accommodation is feasible and practical under the circumstances.
 
Hoarding
In 2013, the American Psychiatric Association (APA) identified hoarding as a disability that falls under protected status. Hoarding is officially characterized as persistent difficulty in discarding or parting with possessions, regardless of the value others may attribute to these possessions. Such items may accumulate to the point that living areas can no longer be used for their intended purpose, causing significant distress to the hoarder and others that are negatively affected by the compulsion. Hoarding can easily escalate into a threat to the health or safety of the tenants. For example, excessive clutter may be a fire hazard. Accumulation of trash can lead to bug infestations, but an exterminator may not be able to navigate through the unit in order to take care of the problem. If there is a termite infestation, the issue may also be a threat to the structural integrity of the building.
 
If a tenant is a hoarder, or perceived as such, he may ask for reasonable accommodations in connection with the disability. For example, if the clutter violates a term in the lease, it is usually reasonable to allow extra time for the tenant to bring the unit into compliance. If there is damage to the unit, it is reasonable for the landlord to keep actual expenses from the security deposit upon termination of the lease. 
However, if the tenant's actions prove to be a threat to the health and safety, and an accommodation will not correct the issue, a landlord may take action to terminate the lease (discussed below).
 
Evicting a Disabled Tenant
If you’re a housing provider and you know or suspect that they have a disability, you may not automatically evict the tenant. Before you evict any tenant with a disability, you must first ask him/her if there is an accommodation that might alleviate or modify the behavior that caused the lease violation.
 
The law requires that you allow a tenant to make reasonable modifications to their unit if such modifications will allow the disabled tenant full enjoyment of the premises.
 
In many circumstances, a housing provider may condition approval of the modification, or have the tenant establish an escrow fund to pay to restore the unit to its original condition when the tenant moves. The housing provider can also ask for assurances that the modification will be done in a professional manner.
 
Example (1). A tenant with a handicap asks his or her landlord for permission to install grab bars at his or her own expense. It is necessary to reinforce the walls with blocking between studs in order to affix the grab bars. It is unlawful for the landlord to refuse to permit the tenant, at the tenant's own expense, from making the modifications necessary to add the grab bars. 
 
However, the landlord may condition permission for the modification on the tenant agreeing to restore the bathroom to the condition that existed before the modification, reasonable wear and tear excepted. It would be reasonable for the landlord to require the tenant to remove the grab bars at the end of the tenancy. The landlord may also reasonably require that the wall to which the grab bars are attached be repaired and restored to its original condition, reasonable wear and tear excepted. However, it would be unreasonable for the landlord to require the tenant to remove the blocking, since the reinforced walls will not interfere in any way with the landlord's or the next tenant's use and enjoyment of the premises and may be needed by some future tenant.
 
 
 
Example (2). An applicant for rental housing has a child who uses a wheelchair. The bathroom door in the dwelling unit is too narrow to permit the wheelchair to pass. The applicant asks the landlord for permission to widen the doorway. It is unlawful for the landlord to refuse to permit the applicant to make the modification. Further, the landlord may not, in usual circumstances, condition permission for the modification on the applicant paying for the doorway to be narrowed at the end of the lease because a wider doorway will not interfere with the landlord's or the next tenant's use and enjoyment of the premises.
 
Establishing Occupancy Standards
Occupancy standards have to do with how many people may live in a unit. In December 1998, the Department of Housing and Urban Development (HUD) published a statement on what it would review when evaluating a housing provider’s occupancy standards. The purpose was to create a guideline for determining whether actions under the provider’s policies may constitute discriminatory conduct under the Fair Housing Act on the basis of familial status (i.e. on the basis of having children in the family).
 
Since Virginia follows the occupancy statement that HUD issued in December of 1998, it is relevant to reproduce a portion of it here. The statement reads in part: The Department believes that an occupancy policy of two persons in a bedroom, as a general rule, is reasonable under the Fair Housing Act. However, the reasonableness of any occupancy policy is rebuttable. Thus in reviewing occupancy cases HUD will consider the size and number of the bedrooms and other special circumstances. The following principles and hypothetical examples should assist you in determining whether the size of the bedrooms or special circumstances would make an occupancy policy unreasonable.
 
Size of bedrooms and unit. Consider two theoretical situations in which a housing provider refused to permit a family of five to rent a two-bedroom dwelling based on a “two people per bedroom” policy. In the first, the complainants applied to rent an apartment with two large bedrooms and spacious living areas. In the second, the complainants want to live in a two-bedroom mobile home. Depending on the other facts, issuance of a discriminatory charge might be warranted in the first situation, but not in the second.
 
The size of the bedrooms can help in determining whether a "no reasonable cause" is appropriate. For example, if a mobile home is advertised as a “two-bedroom” home, but one bedroom is extremely small, it could be reasonable for the park manager to limit occupancy of the home to two people.
 
Age of children. The following hypothetical involving two housing providers who refused to permit three people to share a bedroom. In the first situation, the complainants are two adult parents who applied to rent a one-bedroom apartment with their infant child (and both the bedroom and the apartment are large). In the second situation, the complainants are a family of two adult parents who applied to rent a one-bedroom apartment with their teenage son. Depending on the other facts, issuance of a discriminatory charge might be warranted in the first hypothetical, but not in the second. Depending on the size of the bedroom and the apartment, it may not be reasonable for the parents and teenage son to share a one-bedroom apartment.
 
Configuration of unit. The following imaginary situations illustrate special circumstances involving unit configurations. Two condominium associations each reject a purchase from a family of two adults and three children, based on a rule limiting sales to buyers who satisfy a “two-people per bedroom policy” occupancy policy. The first association manages a building in which the family of the five sought to purchase a two bedroom unit with a den or study. The second association manages a building in which the family of five sought to purchase a two-bedroom unit with no study or den. Depending on the other facts, a discriminatory charge might be warranted in the first situation, but not in the second.
 
Other physical limitations of housing. In addition to physical considerations such as the size of each bedroom and the overall size and configuration of the dwelling, the Department will consider limiting factors identified by housing providers, such as the capacity of septic, sewer or other building systems.
 
State and local law. If a dwelling is governed by state or local government occupancy requirements, and the housing provider's occupancy policies reflect those requirements, HUD would consider the governmental requirements as a special circumstance tending to indicate that the housing provider's occupancy policies are reasonable.
 
Other relevant factors. Other relevant factors that support a reasonable cause recommendation based on the conclusion that the occupancy policies are pretextual would include evidence that the housing provider has 1) made discriminatory statements; 2) adopted discriminatory rules governing the use of common facilities; 3) taken other steps to discourage families with children from living in its housing; or 4) enforced its occupancy policies only against families with children.
 
 
The Building Officials and Code Administrators handbook states that for health and safety reasons you need 70 square feet of bedroom space for one occupant. If you have more than one occupant you need 50 square feet per person. If you have a unit with one- bedroom that measures 10 x 8 or 80 square feet, it would be too small for two people. But, if you have a unit with one-bedroom that measures 10 x 16, it may be big enough for three people.
 
Housing providers should strive to balance the requirement to implement a reasonable occupancy standard against their right to protect their property from overcrowding. Housing providers should also strive to balance the requirement to implement a reasonable occupancy standard against their right to protect their investment. Under some circumstances, a large unit with three bedrooms may reasonably accommodate seven or eight people without creating an overcrowded situation and without jeopardizing the housing provider’s investment. Under other circumstances, a unit with three bedrooms may only reasonably accommodate five people. Each situation and complex has to be evaluated based on its own merit.
 

Fair Housing Resources and Assistance for Clients
National Resources
	U.S. Department of Housing and Urban Development (HUD), Office of Fair Housing and Equal Opportunity (FHEO)
 HUD enforces the Fair Housing Act, investigates complaints, and issues guidance. Clients can file complaints through HUD’s intake system or hotline. HUD also offers training materials and a resource library for education and compliance.


	Fair Housing Assistance Program (FHAP)
 HUD partners with state and local agencies that enforce fair housing laws. Complaints may be processed locally when there is a “substantially equivalent” state or local law.


	Fair Housing Initiatives Program (FHIP)
 HUD funds non-profit organizations to provide education, outreach, complaint assistance, and “testing” for housing discrimination.


	National Fair Housing Alliance (NFHA)
 A nationwide non-profit dedicated to ending housing discrimination. It provides advocacy, public policy leadership, and connects individuals to local fair housing centers.


	Legal Aid / Fair Housing Legal Clinics
 Legal aid organizations and bar associations often run clinics that provide free or low-cost legal advice and representation for fair housing complaints.


State and Government Resources
	Virginia Fair Housing Office (DPOR) – Handles discrimination complaints under Virginia Fair Housing Law.


	Virginia Fair Housing Board – Oversees fair housing training, education, and certification.


	Virginia REALTORS® – Provides fair housing webinars, legal guidance, and resources for members.


	Virginia Housing (formerly VHDA) – Ensures compliance with fair housing in its mortgage and rental programs.


	HUD Virginia Field Office – Enforces the federal Fair Housing Act and assists with complaints.

 
 

Recent Fair Housing Cases
 
🟦 CASE 1: Assistance Animal Denied
 
📅 Year: 2024
 
⚖ Violation: Disability discrimination – failure to provide reasonable
accommodation
 
 
 
🧾 Summary
A tenant applied for a rental property and disclosed a disability-related need for an emotional support animal. The leasing agent informed the tenant that the property had a strict “no pets” policy and denied the request without reviewing documentation or engaging in an
interactive process. The tenant was told the application would not be considered unless the animal was removed. The tenant filed a complaint after being unable to secure housing.
 
💰 Penalties
• ~$20,000 damages paid to tenant
• Mandatory fair housing training
• Required policy revisions 
 

🧠 Teaching Point: Agents must evaluate accommodation requests individually — blanket denials violate the law.
 
 
🟦 CASE 2: “No Children” Statement by Agent
 

📅 Year: 2024
 

⚖ Violation: Familial status discrimination
 

🧾 Summary

A real estate agent, while communicating with prospective tenants, stated that the owner preferred “quiet tenants” and “no children.” The agent discouraged a family with two young children from submitting an application and suggested they look at other properties. Fair housing testers later contacted the same agent and were told the unit was available with no restrictions when posing as applicants without children.
 
 
 

💰 Penalties

• ~$70,000 settlement

• Emotional distress damages + civil penalties

• Required training and brokerage oversight
 

🧠 Teaching Point: Repeating a client’s discriminatory preference = your violation as the agent. 
 
 
🟦 CASE 3: Refusal to Show Property
 

📅 Year: 2024
 

⚖ Violation: Race discrimination – refusal to show / misrepresentation
 

🧾 Summary

A prospective tenant contacted a listing agent about an available rental property. The agent stated the unit had already been rented and did not offer to show the property. A fair housing tester later contacted the same agent about the same unit and was told it was still available and was offered a showing. Additional evidence showed the property remained on the market during this time.
 

💰 Penalties

• ~$12,500 damages and penalties

• Required fair housing training

• 2-year compliance monitoring
 

🧠 Teaching Point: Misrepresenting availability is one of the clearest and easiest violations to prove.
 
 
 
🟦 CASE 4: Steering Based on Race
 

📅 Year: 2024
 

⚖ Violation: Race discrimination – steering
 

🧾 Summary

A buyer working with a real estate agent requested to see homes within a specific price range across multiple areas of a city. The agent showed the buyer properties only in neighborhoods with higher minority populations and did not present listings in other qualifying areas. Records later showed that similar properties were available but were not shown. Comparative evidence demonstrated that other buyers received broader options.
 

💰 Penalties

• ~$25,000 damages

• Mandatory education and brokerage policy updates
 

🧠 Teaching Point: Steering can occur without saying anything discriminatory — actions alone create liability.
 
 
 
 
🟦 CASE 5: Retaliation After Fair Housing Complaint
 

📅 Year: 2024
 

⚖ Violation: Retaliation under the Fair Housing Act
 
 

🧾 Summary

After a tenant raised concerns about discriminatory treatment and filed a fair housing complaint, the property manager began issuing repeated notices of minor lease violations, increased inspections of the unit, and initiated eviction proceedings. Evidence showed these actions began only after the complaint was filed and were not consistent with how other tenants were treated.
 

💰 Penalties

• ~$30,000 damages

• Required policy changes

• Ongoing reporting requirements 
 

🧠 Teaching Point: You cannot penalize someone for asserting their legal rights — retaliation is a separate violation.
 
 
 
🟦 CASE 6: Same-Sex Couple Denied Rental
 

📅 Year: 2024
 

⚖ Violation: Sex discrimination (sexual orientation)
 

🧾 Summary

A same-sex couple applied for a rental property and disclosed their marital status during the application process. The leasing agent later informed them that the unit was no longer available.  Subsequent testing showed that the same unit was offered to other applicants, and internal communications referenced the owner’s discomfort with renting to same-sex couples.
 
 
 

💰 Penalties

• ~$25,000–$50,000 settlement range

• Mandatory fair housing training

• Policy revisions
 

🧠 Teaching Point: Sexual orientation discrimination is treated as sex discrimination under federal law.
 
 
 
🟦 CASE 7: Discriminatory Advertising (“Ideal for Singles”)
 

📅 Year: 2024
 

⚖ Violation: Familial status discrimination – advertising 
 

🧾 Summary

A listing agent marketed a rental property online and in print as “ideal for singles” and “perfect for one person.” A family with a child inquired and was told the unit would not be a good fit due to “space concerns,” despite meeting all financial qualifications. Fair housing testers later confirmed the unit was offered to single adults without restriction. The ad language and follow-up communications were cited as discouraging families with children.
 

💰 Penalties

• ~$18,000 damages

• Civil penalty assessed

• Required removal of advertising language

• Mandatory fair housing training
 

🧠 Teaching Point: Advertising that discourages a protected class (even subtly) can be a violation.
🟦 CASE 8: Failure to Provide Language Assistance
 

📅 Year: 2024
 

⚖ Violation: National origin discrimination
 

🧾 Summary

A leasing agent refused to assist a prospective tenant with limited English proficiency, stating they only worked with English-speaking applicants and would not provide translated documents or assistance. The applicant was otherwise qualified. Evidence showed that other applicants were given assistance with applications and lease explanations. 
 

💰 Penalties

• ~$22,000 damages

• Policy changes requiring equal access procedures

• Staff training on fair housing compliance
 

🧠 Teaching Point: You cannot deny service or access based on language barriers tied to national origin.
 
 
🟦 CASE 9: Different Rental Terms Offered to Minority Applicant
 

📅 Year: 2024
 

⚖ Violation: Race discrimination – unequal terms and conditions
 

🧾 Summary

A property manager quoted a higher security deposit and stricter lease terms to a minority applicant than those offered to similarly qualified non-minority applicants. Documentation showed inconsistent pricing and lease conditions for the same unit. The applicant later discovered the discrepancy and filed a complaint.
 

💰 Penalties

• ~$28,000 damages

• Civil penalties

• Required documentation and leasing policy changes
 

🧠 Teaching Point: You must offer consistent terms — different pricing = clear violation. 
 
🟦 CASE 10: Refusal to Allow Live-In Caregiver
 

📅 Year: 2025
 

⚖ Violation: Disability discrimination – reasonable accommodation
 

🧾 Summary

A tenant with a disability requested permission for a live-in caregiver as a reasonable accommodation. The leasing agent denied the request, stating the lease limited occupancy to a specific number of tenants and could not be modified. The tenant provided documentation showing the need for assistance with daily living activities, but the request was still denied.
 

💰 Penalties

• ~$32,000 damages

• Required policy changes

• Mandatory fair housing training
 

🧠 Teaching Point: Occupancy rules must be flexible when tied to disability accommodations.
 
 
 
 
🟦 CASE 11: Selective Enforcement of Rules
 

📅 Year: 2024
 

⚖ Violation: Race discrimination – unequal enforcement
 

🧾 Summary

A property manager enforced parking and maintenance rules more strictly against minority tenants than non-minority tenants. Complaints showed that similar violations by other tenants were ignored, while minority tenants received notices and fines. Records and witness statements confirmed inconsistent enforcement practices. 
 

💰 Penalties

• ~$26,000 damages

• Required policy standardization

• Ongoing compliance monitoring
 

🧠 Teaching Point: Enforcing rules differently = discrimination, even if the rule itself is neutral.
 
 
🟦 CASE 12: Agent Discourages Buyer Based on Religion
 

📅 Year: 2024
 

⚖ Violation: Religion discrimination – discouragement / steering
 

🧾 Summary

A buyer working with an agent expressed interest in homes in a particular neighborhood. The agent suggested the buyer might be “more comfortable” in another area with “people of similar background” after learning about the buyer’s religious affiliation. The agent did not present all available listings within the requested criteria.

💰 Penalties

• ~$24,000 damages

• Mandatory fair housing education

• Brokerage oversight and policy updates
 

🧠 Teaching Point: Suggesting where someone “belongs” based on religion = illegal steering. 
 
 
 
 
Progress Check:

1. A leasing agent denies a tenant’s request to keep an emotional support animal due to a strict “no pets” policy without reviewing documentation. Which law is MOST likely violated?

A) Truth in Lending Act

B) Fair Housing Act – disability provisions

C) Sherman Antitrust Act

D) Real Estate Settlement Procedures Act
 

2. A real estate agent only shows homes in certain neighborhoods to a buyer based on the buyer’s race, despite other available options. This conduct is known as:

A) Redlining

B) Blockbusting

C) Steering

D) Puffing
 

3. A leasing agent denies a tenant’s request for a live-in caregiver due to occupancy limits stated in the lease. What is the correct legal principle?

A) Lease terms must always be strictly enforced

B) Occupancy limits override all federal law

C) Reasonable accommodations may require exceptions to standard rules

D) Caregivers must be approved by the lender
 
 

4. A same-sex couple is told a rental unit is no longer available after the agent learns they are married, but the unit is later shown to other applicants. This is most likely a violation of:

A) Ethical Principals, not statutory law

B) Zoning regulations

C) Sex discrimination under the Fair Housing Act

D) RESPA 
 
 

MODULE 6

Marketing Regulations
 
LEARNING OBJECTIVES:
	Understand FCC and FTC jurisdiction over the Do Not Call laws and regulations

	Understand the difference between the "Entity Specific" Do Not Call Rules and the National Do Not Call Registry

	Understand the Safe Harbor provisions of the National Registry

	Be aware of special concerns for real estate professionals pertaining to the Do Not Call registry rules

 

Introduction
On March 11, 2003, President Bush signed the Do-Not-Call Implementation Act (Do-Not-Call Act), authorizing the Federal Trade Commission (FTC) to collect fees for the implementation and enforcement of a national do-not-call registry. In addition, the Do-Not-Call Act required both the Federal Communications Commission (FCC) and the FTC to issue rules under the Telephone Consumer Protection Act (TCPA) that implement the Do Not Call Registry. It is important for real estate professionals to understand that certain calls to prospective clients are covered by federal rules implementing the Do Not Call Registry. This Section of the Course explains the two primary Do Not Call rules and exceptions, concluding with a discussion of special topics applicable to real estate professionals.
 
FCC and FTC Jurisdiction
While both the FTC and FCC have rules implementing the Do Not Call Registry under the TCPA, the FCC has the broadest authority. As such, the FCC rules implementing the national do-not- call registry cover all entities that use the telephone to advertise, including those entities over which the FTC lacks jurisdiction. Also, whereas the FTC’s jurisdiction extends only to interstate calls (from state to state), the FCC’s jurisdiction extends to both intrastate and interstate calls (state to state and calls made within a state).
 
 
The FCC and FTC jointly implemented a nationwide do-not-call registry following the adoption of rules by each agency to protect consumers from unwanted telemarketing calls. The FTC received funding to set up and administer the do-not-call registry, while both the FCC and FTC are responsible for enforcement of the do-not-call rules, along with the states. Telemarketers must pay fees to access the database and to “scrub” their calling lists of the telephone numbers in the database at least every 31 days.
 
Legal Challenges
Several telemarketers filed separate actions challenging the FCC-FTC registry in the Western District of Oklahoma and in the District of Colorado. On September 23, 2003, the Western District of Oklahoma Court entered judgment for the plaintiffs, holding that the FTC lacked authority to promulgate rules that pertain to the registry. Congress acted quickly to overrule this decision by enacting a statute ratifying the FTC’s authority to establish the registry.
 
However, on September 25, 2003, the District of Colorado Court also entered judgment for plaintiffs, holding that the registry violated the First Amendment and enjoining the FTC from enforcing the rule provisions creating and implementing the registry. Although the FTC was forced to temporarily shut down the registry due to the court’s decision, the FCC’s rules nevertheless went into effect on October 1, 2003. The FCC announced that it intended to do everything legally permissible to enforce the registry and provide consumers with the protections afforded by the national do-not-call list.
 
On October 7, 2003, the U.S. Tenth Circuit Court of Appeals stayed the decision by the District of Colorado and allowed the FTC to reopen the do-not-call registry on October 9 to allow consumers to continue adding numbers to the list. Telemarketers were given access to the registry on October 10, 2003. Finally, on February 17, 2004, the Tenth Circuit upheld the constitutionality of the national do-not-call registry.
 

Principal Do Not Call Rules
There are two principal Do Not Call Rules that real estate professionals must understand—Entity-Specific Do Not Call Rules, and the National Do Not Call Registry. While there are exceptions to these rules as explained below, real estate professionals and others who violate them could face fines of up to $50,120 per violation. Violations may be measured on a per-call basis. 
 
The Entity-Specific Rules  
Since 1995, Federal rules have prohibited calls to any consumer who has asked not to be called again. These rules also prohibit a seller from calling a consumer again after being asked not to call. Sellers and telemarketers are responsible for maintaining these individual Do Not Call lists of consumers who have asked not to receive calls placed by, or on behalf of, a particular seller. Calling a consumer who has asked not to be called potentially exposes a seller and telemarketer to a civil penalty of $50,120 per violation.
 
The National Do Not Call Registry 
Since June 27, 2003, consumers may also place their telephone numbers on a National Registry by making a toll-free telephone call or via the Internet. Federal rules prohibit sales, telemarketing, and solicitation calls to consumers who register on the National Registry. Registration is valid until the consumer asks to be taken off the National Registry or the number is disconnected.
 
Sellers, telemarketers, and their service providers can access the Registry through a dedicated Web site. In order to avoid penalties, sellers must access the Registry before making a call to a consumer. Additionally, sellers must update their call lists—that is, delete all numbers in the National Do Not Call Registry from their lists—at least every 31 days. Violators will be subject to civil penalties of up to $50,120 per violation, as well as injunctive remedies. However, this provision does not apply to business-to-business calls or calls to consumers from or on behalf of charities. Still, telefunders calling to solicit charitable contributions must honor a donor’s request not to be called on behalf of a particular charitable organization, under the Entity Specific Rules. 
 
How the National Do Not Call Registry Works
The Do Not Call rules broadly prohibit any “telephone solicitation” to any residential telephone subscriber who has registered his or her telephone number on the National Do-Not Call Registry. This includes calls by sellers and telemarketers who solicit consumers on behalf of third-party sellers. It also includes sellers who are paid to provide, offer to provide, or arrange to provide goods or services to consumers, including some calls by real estate professionals.
 
However, the Do Not Call rules do not cover calls from political organizations, charities, telephone surveyors, or companies with which a consumer has an existing business relationship. Thus, real estate professionals may contact existing clients without violating the Do Not Call Rules, unless they have made an Entity Specific request.
Accessing the Registry. Access to the National Registry is limited to sellers, telemarketers, and other service providers. Some sellers are exempt from the FTC’s Rules, but are required to access the National Registry under the FCC’s Rules. Other sellers (charities and political organizations) are exempt from accessing the National Registry under both agencies’ rules. These exempt sellers still may access the National Registry voluntarily and do not have to pay a fee for access. They must, however, submit appropriate certification information to gain access to the National Registry.  
 
Access Must be for a Legitimate Purpose. The National Registry may not be used for any purpose other than preventing prohibited calls to the telephone numbers on the Registry. Any entity that accesses the National Registry will be required to certify, under penalty of law, that it is accessing the Registry solely to comply with the rules or to prevent calls to numbers on the registry. 
 
Access and Update Methods. The FTC and the FCC host a fully automated and secure Web site at www.telemarketing.donotcall.gov to provide industry with access to the National Registry’s database of telephone numbers, sorted by area code. The first time you access the National Registry, you must provide identifying information about yourself and your firm. Telemarketers or service providers accessing the National Registry on behalf of seller-clients must identify seller-clients and provide their unique account numbers. The only consumer information available from the National Registry is telephone numbers. After you (or the company telemarketing on your behalf) have accessed the National Registry the first time, you will have the option to only download any changes that have occurred since the last time you accessed the Registry. 
 
Sellers and telemarketers must synchronize their lists with an updated version of the National Registry every 31 days. You will be able to access data as often as you like during the course of your annual period for those area codes for which you have paid. However, to protect system integrity, you may download data files from the National Registry only once in any 24-hour period. 
 
Companies that have provided the required identification information and certification and paid the appropriate fee (if they want to access more than five area codes) will be allowed to check a small number of telephone numbers (10 or less) at a time via interactive Internet pages. This will permit small volume callers to comply with the Do Not Call Rules without having to download a potentially large list of all registered telephone numbers within a particular area.  
 
Paying for Access. Data for up to five area codes is available for free. Beyond that, there is an annual fee of $75 per area code of data, with a maximum annual fee of $20,740 for the entire U.S. database. The fee must be paid annually. Payment of the fee provides access to the data for an “annual period,” which is defined as the twelve months following the first day of the month in which the seller paid the fee. For example, a seller who pays its annual fee on September 15, 2003, has an “annual period” that runs from September 1, 2003 through August 31, 2004.
 
The FTC, the FCC, the states, and private citizens may bring civil actions in federal district courts to enforce the Rule. State attorneys general or any other officer authorized by the state to bring actions on behalf of its residents may bring actions by the states. Private Citizens may bring an action to enforce the Rule if they have suffered $50,000 or more in actual damages. If state officials or private citizens bring a legal action under the Rule, they must provide written notice of their action to the FTC before filing a complaint, if feasible, or immediately upon filing the action. The notice must include a copy of the complaint and any other pleadings to be filed with the court.
 
Compliance  
It’s against the law to call (or cause a telemarketer to call) any number on the National Registry (unless the seller has an established business relationship with the consumer whose number is being called, or the consumer has given written permission to be called). It is also against the law for a seller to call (or cause a telemarketer to call) any person whose number is within a given area code unless the seller first has paid the annual fee for access to the portion of the National Registry that includes numbers within that area code.

Safe Harbor  
The Do Not Call Rules include a “safe harbor” for inadvertent mistakes. If a seller or telemarketer can show that, as part of its routine business practice, it meets all the requirements of the safe harbor, it will not be subject to civil penalties or sanctions for mistakenly calling a consumer who has requested not to be called (Entity Specific Rules), or for calling a person on the National Registry.
 
If a seller or telemarketer can establish that as part of its routine business practice meets the requirements detailed below, it will not be subject to civil penalties or sanctions for erroneously calling a consumer who has asked not to be called, or for calling a number on the National Registry. 
 
●The seller or telemarketer has established and implemented written procedures to honor consumers’ requests that they not be called.  
●The seller or telemarketer has trained its personnel, and any entity assisting in its compliance, in these procedures.
●The seller, telemarketer, or someone else acting on behalf of the seller or charitable organization has maintained and recorded an entity-specific Do Not Call list. 
●The seller or telemarketer uses, and maintains records documenting, a process to prevent calls to any telephone number on an entity-specific Do Not Call list or the National Do Not Call Registry. This, provided that the latter process involves using a version of the National Registry from the FTC no more than 31 days before the date any call is made.

However, if there is a high incidence of “errors,” the safe harbor may not prevent a penalty. The determination of whether an excusable “error” occurs is based on the facts of each case. A safe rule of thumb to ensure that adequate Do Not Call procedures are implemented is to test periodically for quality control and effectiveness. 
 
The Established Business Relationship Exemption
Sellers and telemarketers may call a consumer with whom a seller has an established business relationship, provided the consumer has not asked to be on the seller’s entity-specific Do Not Call list. The Rule states that there are two kinds of established business relationships.  
 
One is based on the consumer’s purchase, rental, or lease of the seller’s goods or services, or a financial transaction between the consumer and seller, within 18 months preceding a telemarketing call. The 18-month period runs from the date of the last payment, transaction, or shipment between the consumer and the seller.
 
The other is based on a consumer’s inquiry or application regarding a seller’s goods or services, and exists for three months starting from the date the consumer makes the inquiry or application. This enables sellers to return calls to interested prospects even if their telephone numbers are on the National Registry. 
For example, a consumer calls a broker to ask for more information about the broker’s services. If the broker returns the consumer’s call within three months from the date of the inquiry, whether the consumer’s telephone number is on the National Registry is immaterial. But after the three month period, the broker would need either the consumer’s express agreement to receive a call or a transaction-based established business relationship (assuming the consumer is registered on the National Registry).
 
An established business relationship is between a seller and a customer; it is not necessarily between one of the seller’s subsidiaries or affiliates and that customer. The test for whether a subsidiary or affiliate can claim an established business relationship with a sister company’s customer is: would the customer expect to receive a call from such an entity, or would the customer feel such a call is inconsistent with having placed his or her number on the National Do Not Call Registry? 
 
Factors to be considered in the analysis include the nature and type of goods or services offered and the identity of the affiliate. Are the affiliate’s goods or services similar to the seller’s? Is the affiliate’s name identical or similar to the seller’s? The greater the similarity between the nature and type of goods sold by the seller and any subsidiary or affiliate and the greater the similarity in identity between the seller and any subsidiary and affiliate, the more likely it is that the call would fall within the established business relationship exemption.
 
The Written Permission to Call Exemption  
The Rule allows sellers and telemarketers to call any consumer who gives his or her express agreement to receive calls, even if the consumer’s number is in the National Do Not Call Registry. The consumer must give express agreement in writing to receive calls placed by—or on behalf of—the seller, including the number to which calls may be made, and the consumer’s signature. The signature may be a valid electronic signature, if the agreement is reached online. 
 
If a seller seeks a consumer’s permission to call, the request must be clear and conspicuous, and the consumer’s assent must be affirmative. If the request is made in writing, it cannot be hidden; printed in small, pale, or non-contrasting type; hidden on the back or bottom of the document; or buried in unrelated information where a person would not expect to find such a request. A consumer must provide consent affirmatively, such as by checking a box. 
For example, a consumer responding to an email request for permission to call would not be deemed to have provided such permission if the “Please call me” button was pre- checked as a default.
 

Special Concerns for Real Estate Agents
 
Selling or Using a Do Not Call List for Purposes Other than Compliance
It is a violation of the Rule for anyone to sell, rent, lease, purchase, or use an entity-specific Do Not Call list or the National Registry for any purpose other than complying with the Rule’s Do Not Call provisions or preventing calls to numbers on such lists. This provision applies to list brokers, third-party services, and others, in addition to sellers and telemarketers. It is intended to ensure that consumers’ phone numbers on Do Not Call lists and the National Registry are not misused. It is a violation of this provision for a seller to market its own entity specific Do Not Call list to another entity for use as a “do call” list. 
 
Sellers and telemarketers (on behalf of sellers) must purchase access to the relevant Do Not Call data from the National Registry database. The Rule prohibits participating in any arrangement to share the cost of accessing the National Registry database. A telemarketer may not divide the costs to access the National Registry database among various client sellers; access for each client seller must be purchased separately. Similarly, a telemarketer may not access the National Registry to obtain Do Not Call data and transfer the data to or share it with another telemarketer.
 
Denying or Interfering with Someone’s Do Not Call Rights
It is a Rule violation to deny or interfere with someone’s right to be placed on the National Do Not Call Registry or on any entity-specific Do Not Call list. This provision prohibits a seller or telemarketer from refusing to accept a consumer’s entity-specific Do Not Call request, whether by hanging up the telephone when the consumer asserts the request, harassing the consumer for having made such a request, or simply failing to diligently capture information about a consumer’s Do Not Call request and add it to the appropriate entity-specific Do Not Call list. 
In addition, it would violate this part of the Rule for any person to purport to accept telephone numbers or other information for entry into the National Do Not Call Registry. No data from third parties is accepted into the National Do Not Call Registry. 
 
Calling Time Restrictions
Unless a seller or telemarketer has a person’s prior consent to do otherwise, it is violation of the Rule to make outbound telemarketing or telephone solicitation calls to the person’s home outside the hours of 8 a.m. and 9 p.m. 
 
Call Abandonment (and Safe Harbor)
The Rule expressly prohibits telemarketers from abandoning any outbound telephone call. While not typically used by real estate professionals, this part of the Rule exists to deal with telemarketers’ use of predictive dialers to call consumers. Predictive dialers promote telemarketers’ efficiency by simultaneously calling multiple consumers for every available sales representative. This maximizes the amount of time telemarketing sales representatives spend talking to consumers and minimizes representatives’ “downtime.” But it also means some calls are abandoned: consumers are either hung up on or kept waiting for long periods until a representative is available.
 
Under the Rule’s definition, an outbound telephone call is “abandoned” if a person answers it and the telemarketer does not connect the call to a sales representative within two seconds of the person’s completed greeting. The use of pre-recorded message telemarketing, where a sales pitch begins with or is made entirely by a prerecorded message, violates the Rules because the telemarketer is not connecting the call to a sales representative within two seconds of the person’s completed greeting.
 
The abandoned call safe harbor provides that a tele-marketer will not face enforcement action for violating the call abandonment prohibition if the telemarketer:  
 
●Uses technology that ensures abandonment of no more than three percent of all calls answered by a live person, measured per day per calling campaign.  
●Allows the telephone to ring for 15 seconds or four rings before disconnecting an unanswered call.
●Plays a recorded message stating the name and telephone number of the seller on whose behalf the call was placed whenever a live sales representative is unavailable within two seconds of a live person answering the call.  
●Maintains records documenting adherence to the three requirements above. 
 
A telemarketer also must eliminate “early hang-ups” by allowing an unanswered call to ring either four times or for 15 seconds before disconnecting the call. This element of the safe harbor ensures that consumers have reasonable time to answer a call and are not subjected to “dead air” after one, two, or three rings. 
 
In addition, in the small permissible percentage of calls in which a live representative may not be available within two seconds of the consumer’s completed greeting, the telemarketer must play a recorded message. The message must state the name and telephone number of the seller responsible for the call, enabling the consumer to know who was calling and, should the consumer wish, to return the call.
 
The Rule expressly states that sellers and telemarketers still must comply with relevant state and federal laws, including, but not limited to, the Telephone Consumer Protection Act (47 U.S.C. § 227) and FCC regulations at 47 C.F.R. Part 64.1200. The FCC regulations prohibit such recorded messages from containing a sales pitch, but, like the FTC Rules, require that the message state “only the name and telephone number of the business, entity, or individual on whose behalf the call was placed and that the call was for “telemarketing purposes.” The number on the recorded message must be one to which a consumer can call to place an entity specific Do Not Call request.
 
Finally, a telemarketer wishing to avail itself of the safe harbor for abandoned calls must keep records that document its compliance with the first three safe harbor components in accordance with the record-keeping provision of the Rule. The records must establish that the abandonment rate has not exceeded three percent and that the ring time and recorded message requirements have been fulfilled.
 
 
Transmitting Caller ID Information
It is a violation of the Rules to fail to transmit or cause to be transmitted the telephone number, and, when available by the telemarketer’s telephone company, the name of the seller or telemarketer to any consumer’s caller identification service.  To comply with this requirement, a telemarketer may transmit its own number and, where available, its own name, to consumers’ caller identification services. The Rule also allows a substitution of the name of the seller (or charitable organization) on whose behalf the telemarketer is calling, and the seller’s (or charitable organization’s) customer (or donor) service telephone number, which is answered during regular business hours.
There may be situations when a consumer who subscribes to a Caller ID service does not receive a telemarketer’s transmission of Caller ID information despite the fact that the telemarketer has arranged with its carrier to transmit this information in every call. This can happen if the Caller ID information is dropped somewhere between the telemarketer’s call center and the consumer’s telephone.
 
Telemarketers who can show that they took all available steps to ensure transmission of Caller ID information in every call will not be liable for isolated inadvertent instances when the Caller ID information fails to make it to the consumer’s receiver. Nevertheless, a telemarketer’s use of calling equipment that is not capable of transmitting Caller ID information is no excuse for failure to transmit the required information.
 
Threats, Intimidation, and Profane or Obscene Language
Sellers and telemarketers are prohibited from using threats, intimidation, and profane or obscene language in a call. This prohibition covers all types of threats, including threats of bodily injury, financial ruin, and threats to ruin credit. It also prohibits intimidation, including acts that put undue pressure on a consumer, or that call into question a person’s intelligence, honesty, reliability, or concern for family. Repeated calls to an individual who has declined to accept an offer also may be viewed as an act of intimidation.
 
 
 
 
 

Special Concerns & Do Not Email Legislation
 
Special Concerns for Professionals
Even though the law is intended primarily to combat professional telemarketing, Real estate professionals must comply with the Do Not Call Rules and related provisions. Real estate professionals do, however, face unique challenges under the rules. 
 
For Sale By Owner: Real estate professionals may need to contact owners attempting to sell their own property. This may arise, for example, where an agent either desires to list a property that is for sale by owner, or needs to arrange a walk through for a client/ buyer. The issue then arises whether the agent must be mindful of the Do Not Call Rules. In the case of arranging a walk through, the agent’s call would not be implicated by the rules because the agent is not calling to solicit or sell a product or service. 
However, in the case of the agent calling to obtain a listing, he or she must first check the National Registry. Such transactions do not appear to satisfy the requirements for the business to business call exemption. 
 
Consumers Calling to Discuss Listings: If a consumer calls to inquire about a particular listing, it is permissible to call that consumer for a three month period, regardless of whether they are registered on the National Do Not Call Registry. However, if the consumer directly requests that they not be called again by the agent, that request must be honored under the “Entity-Specific” Do Not Call Rules. Provided there is no such request, an agent may call this prospect to discuss not only the listing they inquired about, but also any other listing. 
 
Referrals: If an agent receives a referral, even from a previous or current client, that agent must follow the Do Not Call Rules. In other words, the agent must check the registry before placing a call to the prospect. This is so even if the purported referral regards a person who wants to receive a telephone call. Because the request is indirect, it does not constitute a customer inquiry.
 
Open House Events: Open house visitors commonly fill out sign-in sheets that request contact information for further information. While this may be a customer inquiry under the Rules, the matter is not entirely clear. The best course of action is for the agent to include a disclaimer on the sign-in sheet sufficient to gain the consumer’s consent to receive a call from the agent about his or her services.
 

Do Not Email Legislation
Email is a marketing tool used by many companies, including real estate professionals. In order to avoid penalties, Virginia licensees must understand Virginia State and Federal laws that regulate bulk emailing. 
 
What is Spam?
Spam is unsolicited “junk” email sent to large numbers of people to promote products or services. It is the email equivalent of junk mail delivered by the Post Office. Spam is a common marketing tactic used by real estate professionals and other business interests. However, like junk postal mail, consumers are not always happy to receive spam.
 
Is Spam Bad?
Your feelings about spam probably have a lot to do with whether you are a consumer of Spam or a source of spam. Both parties can benefit from spam—consumers may learn of new products or services that they want, and companies can increase sales by directly reaching potential customers cheaply and quickly. However, when abused, spam can be problematic.  
 
In some ways, the spam receiver pays a higher price to receive it than the sender pays to send it. For example, AOL at one time claimed to receive 1.8 million spams from one spamming company per day until they stopped it with a court injunction. Even if it took the average user only 10 seconds to identify and remove a spam email, this could total 5,000 hours per day of connection time per day to discard spam from just one spam company on just one service provider. Also, some experts claim that the volume of spam slows Internet traffic and in some cases can disable or slow company servers.
 
Federal Laws Governing Unsolicited Email
The Federal Controlling the Assault of Non-Solicited Pornography and Marketing Act (CAN-SPAM Act) was signed by President Bush on December 16, 2003, and took effect on January 1, 2004. The CAN-SPAM Act regulates unsolicited commercial email messages, stating that it must be labeled, include opt-out instructions, and include the sender’s physical address. The Act also prohibits deceptive subject lines and false headers. Finally, the Act authorized the Federal Trade Commission (FTC) to establish a do not email registry, similar to the do not call registry. However, the FTC has not yet developed such a registry.
 
The Federal Trade Commission (FTC) is authorized to enforce the CAN-SPAM Act. CAN-SPAM also gives the Department of Justice (DOJ) the authority to enforce its criminal sanctions. Other federal and state agencies can enforce the law against organizations under their jurisdiction, and companies that provide Internet access may sue violators, as well.
 
According to the FTC, there are three types of content: commercial; transactional or relationship; and other content (neither commercial nor transactional or relationship). Commercial messages are defined as any electronic mail message whose primary purpose is the commercial advertisement or promotion of a commercial product or service, including emails that promote content on commercial websites. There is no exception for business-to-business emails. A transactional or relationship message is an email that facilitates an agreed upon transaction or updates a customer in an existing business relationship.
 
Note that it is common for businesses to mix commercial and transactional or relationship content in a single message. When an email contains both types of content, the primary purpose is the deciding factor for whether it must follow the regulations of the CAN-SPAM Act. If the message contains only commercial content and was primarily sent for that purpose, the email must comply with the regulations of the CAN-SPAM Act. If the message contains transactional or relationship content and was primarily sent for that purpose, then it may not contain false or misleading routing information, but is otherwise exempt from most provisions of the CAN-SPAM Act. Factors that are relevant to this determination include: the location of the content (commercial, transactional or relationship, or other); how much of the message is dedicated to a certain type of content; and how formatting (color, graphics, type size, style, etc.) is used to highlight a certain type of content.
 
The following is a summary of CAN-SPAM’s main provisions: 
 
It bans false or misleading header information. Your email’s “From,” “To,” and routing information – including the originating domain name and email address – must be accurate and identify the person who initiated the email.  
 
It prohibits deceptive subject lines. The subject line cannot mislead the recipient about the contents or subject matter of the message. 
 
It requires that your email give recipients an opt-out method, similar to the Entity Specific Rules for telephone solicitations. You must provide a return email address or another Internet-based response mechanism that allows a recipient to ask you not to send future email messages to that email address, and you must honor the requests. 
You may create a “menu” of choices to allow a recipient to opt out of certain types of messages, but you must include the option to end any commercial messages from the sender. 
 
Any opt-out mechanism you offer must be able to process opt-out requests for at least 30 days after you send your commercial email. When you receive an opt-out request, the law gives you 10 business days to stop sending email to the requestor’s email address. You cannot help another entity send email to that address, or have another entity send email on your behalf to that address. Finally, it’s illegal for you to sell or transfer the email addresses of people who choose not to receive your email, even in the form of a mailing list, unless you transfer the addresses so another entity can comply with the law.  
 
It requires that commercial email be identified as an advertisement and include the sender’s valid physical postal address. Your message must contain clear and conspicuous notice that the message is an advertisement or solicitation and that the recipient can opt out of receiving more commercial email from you. It also must include your valid physical postal address.
 
Each violation of the above provisions is subject to fines of up to $50,120. Deceptive commercial email also is subject to laws banning false or misleading advertising. Additional fines are provided for commercial emailers who not only violate the rules described above, but also:  
 
●“harvest” email addresses from Web sites or Web services that have published a notice prohibiting the transfer of email addresses for the purpose of sending email;  
●generate email addresses using a “dictionary attack” – combining names, letters, or numbers into multiple permutations;
●use scripts or other automated ways to register for multiple email or user accounts to send commercial email;
●relay emails through a computer or network without permission – for example, by taking advantage of open relays or open proxies without authorization. 
 
 
 
Civil Penalties
The law allows DOJ to seek criminal penalties, including imprisonment, for commercial emailers who do – or conspire to:   
 
●use another computer without authorization and send commercial email from or through it;  
●use a computer to relay or retransmit multiple commercial email messages to deceive or mislead recipients or an Internet access service about the origin of the message; 
●falsify header information in multiple email messages and initiate the transmission of such messages;
●register for multiple email accounts or domain names using information that falsifies the identity of the actual registrant;  
●falsely represent themselves as owners of multiple Internet Protocol addresses that are used to send commercial email messages.
 
 
Future Rules
The Act also instructs the FTC to explore a National Do Not Email Registry, and issue reports on the labeling of all commercial email, the creation of a “bounty system” to promote enforcement of the law, and the effectiveness and enforcement of the CAN-SPAM Act. However, be advised, that the FTC recently reported to Congress that a national do not email registry would not be effective at this time for a number of reasons, including the high risk that it would result in more in-box clutter because illegal spammers would use the registry as a “do spam” list.
 
The FTC advises consumers not to submit their email addresses to any organization that claims to be creating a do not spam list. If you have already submitted your email address to a “national do not email registry” that promises to reduce the amount of spam you receive, you may be the victim of a scam. The FTC is concerned that some sites could be part of a high-tech scam to trick consumers into disclosing their email address or other sensitive personal information. The site may be a ruse to collect valid email addresses to sell to spammers. The result could be even more spam for consumers who sign up for the “registry.” Or, it may be even worse - some scammers have collected information through bogus Web sites that mimic those of legitimate organizations, and then use the information to commit identity theft.
 
Unsubscribe Requirements
In addition to the requirements of the CAN-SPAM Act, claims made in any advertisement for products or services, including those sent by email, must be truthful under the Federal Trade Commission Act. This means that any promises made to remove consumers from email mailing lists must be honored.  
 
If email solicitations claim that consumers can opt-out of receiving future messages by following removal instructions, such as “click here to unsubscribe” or “reply for removal,” then the removal options must function as claimed. That means any hyperlinks in the email message must be active and the unsubscribe process must work.
 
If you provide an email address for removal, then that address should be functioning and capable of receiving removal requests. It may be deceptive to claim that consumers can “unsubscribe” by responding to a “dead” email address.  
 
Any system in place to handle unsubscribe requests should process those requests in an effective manner. 
The Federal Trade Commission Act prohibits unfair or deceptive advertising in any medium, including in email. That is, advertising must tell the truth and not mislead consumers. A claim can be misleading if it implies something that’s not true or if it omits information necessary to keep the claims from being misleading.
 
Other points to consider if you market through commercial email:   
 
Disclaimers and disclosures must be clear and conspicuous. That is, consumers must be able to notice, read or hear, and understand the information. Still, a disclaimer or disclosure alone usually is not enough to remedy a false or deceptive claim.  
 
If you promised refunds to dissatisfied customers, you must make them.
 

Virginia Laws Governing Unsolicited Email
Virginia has enacted computer and Internet related laws, including laws that make it illegal to: send unsolicited commercial email (spam) containing falsified transmission or routing information; to possess and/or distribute software designed to falsify spam transmission or routing information; or to hire someone to perform such acts.  
 
Violations may be penalized criminally with a misdemeanor or felony charge, depending on the number of intended recipients and the revenue received from such falsified spam emails. If the sender thereby violates a service provider's policies, he may be penalized civilly: up to $10 per email or $25,000 per day by the injured person; or $1 per recipient or $25,000 per day by the email service provider. 
 
This law was a first among states and is an effort to address crimes committed via computers or computer networks. In November 2004, the Attorney General’s Computer Crime Unit obtained the first felony spam conviction using this new law. In 2008, the constitutionality was questioned by the Virginia Supreme court, as the original wording might be applied towards all commercial emails. However, the Act has since been re-written to correct the issue. As of 2010, the Act differentiates between lawful commercial emails and unsolicited spam. 
 
 
 
 

MODULE 7

Smart Growth in Virginia
 
LEARNING OBJECTIVES:
	Define Sprawl

	Understand what "smart growth" is

	Identify the tools cities use to control growth and development

	Understand the concepts of eminent domain and condemnation

	Understand how zoning laws are implemented and enforced

	Identify various methods of zoning and their purpose

	Describe how Virginia laws encourage "smart growth" 

	Understand how Northern Virginia communities address smart growth issues

 
 

Sprawl Defined
In the latter half of the 20th century, drivable suburban development, now a familiar sight, dominated the landscape of real estate development. These areas rely heavily on automobiles, and feature segregated land uses where various product types (office, apartments, for-sale housing, industrial, etc.) are kept separate. Typically, these places are connected by roads and highways designed for medium- or high-speed traffic for cars and trucks. By the 1980s, only a few regions boasted well-connected and reliable public transportation systems.
 
This form of drivable suburban development is commonly referred to as "sprawl" and has become an accepted characteristic of metropolitan areas in the United States and around the world. This drivable suburban form can be observed in both suburbs and center cities. For instance, parts of San Francisco exhibit a suburban nature, while relatively high density is present in many communities surrounding Boston in the New England towns.
 
 
 
Over time, the extensive development characterized by urban sprawl has incurred significant costs. The absence of smart growth practices has led to extended commuting distances, elevated levels of carbon emissions, socio-economic segregation, and a growing depletion of historical, natural, and scenic resources. Virginia's policies, which have favored the development of car-dependent suburban communities at the expense of transit, have compelled families to reside increasingly distant from workplaces, schools, and other essential destinations.
 

Smart Growth
The term "smart growth" commonly refers to a community growth strategy that gives priority to housing, including affordable housing, in close proximity to jobs, retail, and other essential destinations. In the context of smart growth, individuals should have a secure pathway for walking or biking to the store or workplace from their homes, or they should easily access frequent and reliable transit for their transportation needs.
 
While Virginia communities are increasingly adopting smart growth principles, recognizing the value of walkable, bike-friendly, and transit-accessible communities, state policies often tend to promote more car-centric development. To foster a greener and more equitable future, Virginia should prioritize policies that support cities, counties, and towns in embracing smart growth initiatives.
 
An overview of fiscal impact studies revealed that smart growth utilizes less farmland and forests and imposes lower costs on localities for construction and maintenance compared to sprawling, car-centric development. With research highlighting the considerable environmental and financial expenses associated with sprawl, the present moment calls for a shift in Virginia's approach towards smart growth. This entails embracing low-cost, inclusive, and location-efficient development.
 
The market is seeking alternatives to sprawl, yet numerous land use policies in Virginia, which align with sprawl-oriented approaches, hinder the kind of growth that an expanding number of state residents desire and require. Shifting demographics and evolving preferences among young professionals, empty nesters, and new families are driving an increased demand for dynamic and walkable cities, towns, and traditional neighborhoods where housing is in close proximity to job opportunities. 
These communities offer a high quality of life, preserving scenic landscapes and natural resources, thereby boosting economic competitiveness. They play a crucial role in attracting and retaining high-wage businesses and workers, while also ensuring community affordability through intelligent land use and housing policies.
 
NAR Defines Smart Growth
The National Association of Realtors (NAR) website offers some insight into the concept of smart growth. NAR defines smart growth as an approach to development that encourages a mix of building types and uses, diverse housing and transportation options, development within existing neighborhoods, and community engagement.
 
What is Smart Growth?
Drawing from the insights gained from communities across the country that have implemented smart growth strategies to build and sustain excellent neighborhoods, the Smart Growth Network formulated a set of ten fundamental principles.
 
	Mix land uses

	Take advantage of compact building design

	Create a range of housing opportunities and choices

	Create walkable neighborhoods

	Foster distinctive, attractive communities with a strong sense of place

	Preserve open space, farmland, natural beauty, and critical environmental areas

	Strengthen and direct development towards existing communities

	Provide a variety of transportation choices

	Make development decisions predictable, fair, and cost effective

	Encourage community and stakeholder collaboration in development decisions

 
Vision of Smart Growth
The vision of smart growth is a nation where everyone, regardless of their location or identity, can experience living in a place that is healthy, prosperous, and resilient. Although places incorporating smart growth features may vary in appearance, there are common elements, such as diverse homes in terms of size and affordability, interwoven with job sites, offices, establishments of various sizes, small businesses, parks, and civic spaces. These components are harmoniously integrated into an accessible and inviting environment designed for easy navigation by people.
 
According to the website, NAR's objective is to enhance awareness among REALTORS® on a national level, encouraging their active involvement in the local land use planning process. Additionally, aiming to leverage their influence through participation in local, state, and national associations to offer resources that aid policymakers in addressing growth-related challenges.
 
Benefits of Smart Growth
A thriving community contributes to a more favorable environment for REALTORS®. Maintaining the attractiveness, livability, and efficient functioning of a community is a multifaceted challenge. REALTORS® are well-suited to serve as stewards of their communities. Whether addressing transportation and land use challenges, addressing crowded schools and open space issues, or revitalizing vacant properties, NAR's Smart Growth program provides resources to assist associations in sowing seeds that will yield benefits for members in the years ahead.
 
Smart Growth Resource
The Growth Management Fact Book furnishes REALTOR® Associations and REALTORS® with accurate information and analyses related to contemporary growth management, also known as Smart Growth. It covers various topics including urban growth boundaries, housing moratoria, adequate public facilities, and cluster zoning. 
This publication aligns with NAR's conviction that REALTORS® should possess the capability to effectively communicate with citizens, legislators, and government officials regarding regulatory issues significant to the real estate industry.
 
The latest version of the Fact Book can be found at: 
 
https://realtorparty.realtor/wp-content/uploads/dlm_uploads/2022/09/GMFB2022.pdf 
 
Smart Growth Grants
The NAR website also offers details on Smart Growth Grants, https://realtorparty.realtor/community-outreach/smart-growth, designed to assist state and local REALTOR® Associations in promoting programs, policies, and initiatives that align with one or more of the 10 Smart Growth Principles. The application period is from January 2 to October 15, 2024, or until commitment levels reach 100%. Notably, in 2024, the usual 10% financial commitment requirement is waived for associations under Right Tools, Right Now.
 
Only state or local REALTOR® associations are eligible to submit grant applications. Each association can receive one grant at each level per year. The grants are intended to support activities such as hosting educational events like NAR's Planning and Zoning Class, inviting guest speakers to address specific growth and land use issues, or conducting stakeholder meetings.
 
The grants are categorized into three levels, and requests can be made up to the specified maximum amount. The approved amount is contingent upon meeting all the grant criteria: Level 1 – Maximum of $3,000, Level 2 – Maximum of $7,500, Level 3 – Maximum of $15,000.
 
Trends of Smart Growth
Another great source of smart growth information is the government organization Smart Growth America (SGA), their research is available at https://smartgrowthamerica.org. Results of their research indicate a sustained preference in the real estate market and among consumers for walkable urbanism. This preference is reflected in higher commercial rents, multifamily rental rates, and prices of for-sale homes, as compared to alternatives that are more drivable.
 
Their research also highlights a significant gap between the high demand for walkable and well-connected real estate and the limited supply available. This disparity emphasizes the pressing need for policy reforms aimed at providing more mixed-use, mixed-income housing near transit, particularly in the current housing access crisis.
 
Mixed-use, interconnected communities serve as more than just tools for development and real estate agendas; they provide numerous advantages to regions, cities, and the inhabitants who appreciate residing in and accessing these areas. When crafted to align with the requirements and preferences of the community they cater to, walkable places establish an identity and a sense of place. Additionally, they can have positive effects on public health, climate resilience, safety, and, significantly, contribute to social justice and racial equity.
 
However, these advantages are not guaranteed. A frequent outcome of communities embracing walkable urbanism is that they become inaccessible, with escalating prices restricting the benefits to those who can afford high-cost housing. For instance, research indicates that the premium associated with amenity-rich walkable urbanism is a result of limited supply, typically constituting less than 5% of a region's land. This presents difficulties for housing affordability and social equity.
Policy interventions are essential to safeguard existing affordability and encourage affordability in new construction, especially considering the substantial market demand for walkable urbanism. Policymakers are showing a growing interest in various strategies to tackle these issues. This includes endorsing missing middle housing, reforming zoning regulations, implementing form-based codes, and exploring other policy measures that specifically target affordability.
 
As expected, the pandemic brought about changes in commercial real estate and housing patterns, moderating, though not reversing, many of the price premiums associated with walkable urban real estate. Every region retained a price premium for office and multifamily properties, and despite certain downward trends since 2019, most regions still had a premium in for-sale housing. The housing affordability crisis in walkable areas, in some respects, intensified due to the additional challenges posed by pandemic-era supply chain and labor issues, further aggravating the shortage of housing.
 
The absence of walkable spaces highlights the ongoing affordable housing crisis and the broader issue of the cost of living that nearly every major metropolitan area in the U.S. is currently confronting. Providing housing in crucial areas, such as transit-served and infill locations, remains a challenge due to restrictive zoning, lending policies, and disruptions caused by supply chain and labor issues related to the pandemic.
 
Some of these hurdles stem from the historical legacy of exclusionary zoning and land use policies, exacerbating segregation and limiting wealth-building opportunities and social mobility for communities of color. Predictably, this has led to unequal access for many communities of color, depriving them of the same level of safe, affordable, and amenity-rich housing available to other communities.
 

General Smart Growth Controls
Land use controls, including zoning laws, building codes, and eminent domain, are the principal means of controlling growth and density. But where does the authority to zone derive from? The Government derives its right to control private land use from the Constitution. This authority is known as “police power.” The United States Constitution delegates police power to individual states. In turn, individual states delegate this authority to counties and municipalities.
 
Police power provides a broad grant of authority to act in a manner which promotes legitimate land use objectives, so long as they further public health, safety, morals, and aesthetics. While very broad, there are some limitations on police powers contained in the Constitution.
Constitutional limitations on the police power are contained in the due process, equal protection, and takings clauses of the Constitution. The due process clause requires that minimum procedures be followed by the government when imposing restrictions on private land (procedural due process). These procedures are designed to provide landowners a fair opportunity to participate in, and be made aware of, restrictions on their land. The due process clause also requires that government regulation of private land be rationally related to a legitimate state objective, or be within the scope of the police powers (substantive due process).
 
The equal protection clause prevents governments from intentionally regulating private land in a discriminatory manner. The takings clause permits governments to exercise the power of eminent domain, or the right to take private property for a public purpose. However, the takings clause only authorizes a government taking if the government provides “just compensation” for the property. 
 
Issues may arise with the takings clause where property is not formally taken (by eminent domain), but is regulated to such a degree that the owner is said to be deprived of all its reasonable value. In this case, courts may determine that the regulation must be stricken, or that the owner must be compensated for his loss.
 
 

General Smart Growth Controls
Governments have traditionally exercised land-use control through city planning, zoning, building codes, subdivision regulations, and codes to regulate building safety (such as fire codes). However, in recent years, controls have expanded to include: noise abatement; attempts to prevent air and water pollution; problems related to population growth; the creation of environmental buffer zones to protect ecologically sensitive areas; and “down zoning” certain land for environmental or recreational purposes.
 
Eminent Domain
Eminent domain is the right of government (both state and federal) to take ownership of private property so long as it is taken for a legitimate public use and just compensation is paid to its owner. Quasi-public organizations, such as utility companies and railroads, are also permitted by state law to take land needed for utility lines, pipes, and tracks. Through eminent domain, the state may acquire land for streets, parks, public buildings, right-of-ways, and other uses.
 
No private property is exempt from this exercise of government power. Where private land owners fail to consent to a taking, the power of eminent domain is invoked through a lawsuit called a condemnation proceeding. Through condemnation proceedings, the government sues the landowner to obtain title to the land and to determine just compensation based on the market value of the property.
 
Building Codes
Building codes are a valid exercise of the state's police power, intended to protect the public health and safety. They are usually designed to establish minimum standards of construction in such areas as plumbing, electrical wiring, load limits, and building materials. In some cases, these codes are based on national standards. However, certain jurisdictions with special problems have developed very specialized building codes (such as areas prone to earthquakes, hurricanes, or frequent flooding).
 
Building codes are enforced by the issuance of building permits and periodic inspections at certain phases of construction. A final inspection is required before the state issues a certificate of occupancy (CO), which indicates that the building conforms to the building code.  
 
Zoning
Zoning is the systematic division of a city or county by legislative regulation (ordinances) into various districts or zones. These zones define permissible uses of land within each zone, thereby excluding certain uses from certain zones. Each zone is assigned a land use classification such as: residential, commercial, industrial, agricultural, or special use. The zone in which a property sits may influence its value, depending on the permitted and surrounding uses. 
 
Zoning ordinances regulate things such as use of land and buildings, structural and architectural designs, permissible improvements, height and bulk of buildings, density, lot sizes, and setbacks.
 
Zoning laws are enforced by requiring that a building permit be obtained prior to the building of any structure. If the proposed structure does not conform to permit zoning and local building codes, the building permit will not be issued and the development may not occur.
 
For city planners, zoning ordinances are the primary tools for implementing the master plan. For the average homeowner, zoning ordinances can protect property values. For the real estate developer, zoning ordinances represent a process she must follow and a restriction of certain uses. For the real estate speculator, zoning ordinances are often the factor that can “make or break” a real estate deal.
 
Zoning can account for two similar pieces of property having vastly different values, and can turn a poor investment into an excellent one (and vice versa).
 
Zoning Administration. Zoning ordinances are generally created, implemented, and regulated locally by a number of different governmental bodies, including building departments, zoning commissions, and zoning appeals boards. These authorities take many types of actions within the parameters of zoning laws and ordinances. However, these authorities must act within the police power and are limited by the constitution (due process, equal protection, and takings). 
 
For example, in order to satisfy due process, most communities have established zoning appeals boards for the purpose of hearing complaints that individual property owners have with local zoning ordinances. Zoning appeals boards have the power to grant variances, or special exceptions, and property owners may appeal adverse decisions of the board to the courts.
 
Zoning should be driven by a city or county master plan. A master or comprehensive plan broadly depicts current and projected future zoning patterns within a city or county. Most cities and many counties have adopted such a plan in order to guide and control the long-term use and development of land within their jurisdiction in a logical fashion, and in accordance with an overall concept or goal.
 
Zoning Uses and Methods: Commonly zoned uses within a city or county include low, medium, or high density residential zones, consisting of single family, townhouses, mid-rise, and high-rise residential buildings. Commercial activity is also commonly zoned to a specific location. Commercial zones may also be of low, medium, and high density, including small office buildings, neighborhood retail, shopping centers, and high-rise office buildings. Low, medium, and high density industrial activity may consist of industrial facilities, storage facilities, light manufacturing, and heavy industry. Agricultural uses are zoned to specific locations and include livestock, grazing, farming, and nurseries.
 
Finally, public items such as State and local government buildings, schools, fire and rescue facilities may be zoned to particular locations within a town or city. These uses are zoned using a variety of zoning methods, a few of which are discussed below.
 
 
Variances
While zoning ordinances must strive to be uniform and fair, there must be relief for case-specific hardships. A variance allows deviation from existing zoning in unique circumstances and according to rules established by state law. A zoning board may grant a variance if a property owner can prove that local zoning creates an undue hardship because of unique circumstances, and can also show that granting the variance will not greatly alter the character of the affected locality. For example, an owner of a one-and-a-half- acre lot in a neighborhood zoned for two acre home sites would need to apply for and receive a variance before building.
 
Nonconforming Use. A nonconforming use is one that is inconsistent with, and does not conform to, the current zoning ordinance. A legal nonconforming use is one that existed prior to the current zoning (a condition known as “grandfathering”), which is permitted to continue, despite the zoning change to prohibit it. If a property of a nonconforming use is destroyed, owners can rebuild if they are granted a variance. 
 
Spot Zoning. Spot zoning describes a situation where the zoning for a relatively small area differs significantly from the zoning of adjoining areas. Spot zoning is created by making changes to a zoning ordinance in order to accommodate a particular non-conforming use. However, spot zoning rarely survives a legal challenge because it is difficult to fairly implement and it often results in arbitrary and discriminatory selection.
 
Downzoning. Downzoning involves a change in zoning from a higher, more active category to a lower, less active (less profitable) category. Sometimes governments can be estopped (a legal term literally meaning “stopped”) from enforcing a new downzoning ordinance against a landowner. Zoning estoppel can occur when a landowner can show that he has incurred substantial costs after relying upon the government’s prior assurances that he had met all zoning requirements.
 
For example, if a government granted preliminary approval for a subdivision to a prior owner, the new owner relied upon that approval in purchasing the property, and then the government denied the landowner development construction permits, the landowner may be able to use the theory of zoning estoppel to proceed with the development. However, just as zoning ordinances are difficult to overturn, zoning estoppel is difficult to prove, and will usually require expensive, drawn-out litigation.
Bulk Zoning. Bulk zoning is a method of zoning used to control building density by imposing restrictions on setback lines, building height, and the percentage of open areas.
 
Buffer Zoning. A buffer zone is a land use zone that separates two otherwise incompatible land uses. For example, the developer of an industrial park might be required to establish a buffer zone between his proposed development and a neighboring residential area. The zone may consist of a park or other intermediate use.
 
Conditional/Special Use Zoning. Conditional use zoning (also called special use or special exception) results in the issuance of a zoning permit that allows a use that is not in compliance with the surrounding local zoning already in effect. Generally, conditional use zoning is used to permit an otherwise prohibited use because it benefits the community as a whole.
 
For example, a zoning board might issue a conditional use permit that would allow a hospital to be built in a residential neighborhood.
 

VA Smart Growth Controls
 
Virginia has a number of laws and incentives to promote smart growth. Below are some examples.   
 
Conservation Easements
Conservation easements impose limitations on land use in order to retain or protect natural, scenic or open space. This ensures that land is available for agricultural, forest, recreational or open space use. Conservation easements also protect natural resources, maintain or enhance air or water quality, and preserve the historical, architectural, archaeological, or cultural aspects of real property. The holder of an easement may be a charitable corporation, association, or trust which is exempt from taxation. The duration of conservation easements is unlimited unless otherwise designated at the time it is created.
 
Tax Incentives to Donate Land
Virginia's Land Preservation Tax Credit is a state income tax credit for individuals and corporations that donate land or development rights to land to a qualified public or private conservation agency for a conservation or preservation purpose, including agricultural or forestry use, open space, natural resource or biodiversity conservation, or watershed or historic preservation. The tax credit is equal to 40 percent of the land’s fair market value. Virginia Tax can issue no more than $75 million in land preservation tax credits each year.  These are issued on a first come, first served basis. Each taxpayer can claim up to $50,000 in land preservation tax credits per year. Any unused credit may be carried over for a period of ten years.  
 
Matching Funds
This law authorizes the Virginia Land Conservation Fund to be used for matching grants to local governments, public bodies and nonprofit organizations for purchasing title or development rights in land for: the protection of ecological, cultural, or historical resources; recreational purposes; threatened or endangered species; fish and wildlife habitat; natural areas; agricultural and forest lands; and open space.
 
Developing Smarter Communities
Aside from legislative mandates that address existing problems, the best time to control sprawl is at the development stage. Developers can limit sprawl by building communities with mixed uses and good connectivity in a dense configuration. It also helps to build a greater number of small schools that children can walk to than a smaller number of large schools that service children from greater distances.
 

Virginia Smart Growth Trends
 
Smart growth is a primary concern for development and planning in Virginia and the surrounding Washington DC region. Recent statistics estimate that within 25 years there will be 2 million more people, 833,000 more homes, and 1.6 million more jobs in the region. Where will this development be concentrated? Will there be any attempts to “concentrate” this growth? Finally, how much open space should be preserved? These are but a few topics that must be analyzed by city, county, and state planners in the months and years ahead.
 
Setback for Loudoun County Slow Growth Ordinance
Loudoun County is one of the fastest growing counties in the nation—its population doubling in the mid-2000s, with an increase of over 182,000. With fast growth comes rapid development, which threatens to transform this county from rolling hills and open space to high density development.
 
The slow growth ordinance affected primarily rural land by maximizing minimum lot sizes. The ordinance increased the three acre minimum lot size to 10, 20, or 50 acres, depending upon the location. The ordinance also limited construction near environmentally sensitive areas such as streams. For decades before the ordinance, Loudoun required three acres for the construction of every home in that part of the county. However, about a year after the ordinance was enacted, new Board members were elected that opposed much of the slow growth ordinance.
 
Meanwhile, property owners, developers and others seeking opportunities to further develop the western part of the county filed several lawsuits challenging the validity of the slow growth ordinance. Given the amount of construction dollars at stake and the rate of existing growth, jurisdictions from around the country have been watching closely.
 
Eventually the Virginia Supreme Court invalidated the slow-growth ordinance. Under the ruling, more than 50,000 additional houses could be built in an area formerly closed to massive development. The court did not rule on the rights of property owners. Instead, it ruled on a procedural issue. The court ruled that the county had not clearly defined in its public notices the boundaries of land to be rezoned, which deprived landowners of sufficient notice of the proposed impacts. 
 
The Board faced three alternatives: to appeal the decision, to provide proper notice before reinstituting the rules, or to do nothing and let the restrictions disappear. The Board passed a measure to build 18,000 new houses in the area. Since then, voters have alternated between electing pro-growth and slow- or no-growth candidates.
 
Starting Over in Fairfax County?  
Fairfax County was struggling as well to cope with its expanding population and demand for housing. Fairfax County is home to the last western stop on the Washington Area Metrorail. As the outermost limit for an easy commute, Vienna, Virginia has experienced rapid suburban growth. Now, with a growing population and shrinking open space, developers are seeking new ways to satisfy the increasing demand. The county Board of Supervisors unanimously approved a plan that would eventually replace a 65-home subdivision near the Vienna Metro station with offices, stores and 2,250 homes in about a dozen buildings, some as tall as 14 stories. 
 
Some supporters identified the Fairlee-Metro West development as an example of smart growth because it seeks to stem further sprawl by encouraging development near public transit stations. Critics of the project believed it was a radical concept that would restrict Metro access for longtime residents, increase traffic, and harm the environment. The project was postponed for a few years due to a housing market change. The Fairlee-Metro West project was updated to include about 1,175 homes and more office space.
 
Arlington County as National Smart Growth Model
While neighboring Arlington County focused its most dense development around County Metro Stations, Fairfax opted instead for suburban-style subdivisions spread throughout the County. Now, in addition to the Fairlee-MetroWest development, Fairfax has new opportunities to reengineer how the County will develop. A new Metro line is slated to run through Tysons Corner to Washington Dulles International Airport (the Silver Line). This project is being built in two phases. Phase 1 opened four new stations along the route. Phase 2 will add the final connecting stations, but is still under construction.
 
Arlington County is actively pursuing plans that would increase the amount of development allowed along the proposed new line. Those who support planning dense development along the new line cite Arlington County as a successful example. Arlington County concentrated much of its commercial development along a 3-mile corridor served by five Metro stops. 
The Rosslyn-Ballston section in Arlington is considered one of the country's premier transit-oriented corridors, and it was recognized by the Environmental Protection Agency with a smart-growth award.
 
Other cities have copied Arlington’s transit-oriented development. In the 1960s, when the Metro was being planned, Arlington officials decided to place the rail line and five stations beneath the corridor rather than in the center of Interstate 66. By making that choice, the county wanted to spur office, retail and residential investment close to the stations, and it hoped to bolster surrounding neighborhoods. Now, the corridor is considered the county's economic engine. 
 
Rosslyn residents own an average of 1.1 vehicles per household according to the 2010 census, compared with 1.9 in the United States as a whole, as reported in the National Household Travel Survey. Instead of driving, residents typically walk or take a bus to the train, according to a 2002 Metro survey. Between 1972 and 2002, Arlington added more than 11,000 housing units, 16 million square feet of office space and 950,000 square feet of retail space, all without a significant increase in traffic. Today, the corridor contains more than 47,000 residential units, 36 million square feet of office space, and 6 million square feet of retail space.
 
Opponents of the Fairlee-Metro West project said Arlington's success cannot be replicated in Vienna. Arlington, opponents argue, enjoyed the advantage of having five subway stops within a relatively short distance, meaning homes and shops are within a short walk of one of the stations, creating an ideal scenario for transit-related development.  
 
By contrast, The Vienna Project would be located at the current terminus of Metro's Orange line. The line is above ground, in the median of I-66, making future development around it more difficult. The original project would have parking for 4,400 cars, meaning people would have little incentive to take the train, opponents argue. However, the developer projected that about 30 percent of Fairlee-Metro West residents will use Metro to travel to and from work.

MODULE 8

Home Sales and the Economy
 
LEARNING OBJECTIVES:
	Describe the key economic indicators

	Understand how inflation impacts the U.S. economy

	Identify when the U.S. economy is in a "recession" 

	Describe how to forecast economic trends

	Identify three popular approaches to encouraging economic recovery

	Describe how HUD's HOME Program promotes home ownership

	Understand key provisions in the Veteran's Benefits Act

	Know how to identify indicators that reveal economic trends that may affect the real estate field

 

Understanding the US Economy
 
When one discusses the U.S. economy, they often reference home sales. What is the relationship between the rate and price at which U.S. homes sell and the state of the U.S. economy? The two concepts are entwined—greater home sales can boost the economy, and a good economy can stimulate more home sales. But why is this so? This Module examines basic economic principles along with recent legislative incentives for homeownership. While a complete understanding of the U.S. economy is far beyond the scope of this course, there are some basic concepts that can be useful for real estate professionals to understand.
 
Economic Indicators
The economy consists of many economic factors, but the strength or size of the U.S. economy is measured by various economic indicators. We discuss some of the key economic indicators below that the experts rely upon to describe the health of the U.S. economy.
 
Real Disposable Income. Real disposable personal income measures how much money each American has on hand to purchase goods or services and to save. Real disposable income consists of two components— personal income and disposable income. 
Personal income is all income earned by U.S. inhabitants from any source. Disposable personal income is the remaining income after deducting taxes. To calculate real disposable income, you must divide disposable income by the U.S. population (making it a per capita measurement), and adjust disposable income for inflation.
 
Figures for this indicator are released on a monthly basis by the Department of Commerce. A positive percentage change means that there is a general increase in a country’s standard of living, since there is more disposable income available. Countries with rising populations must have a greater increase in real income in order to accommodate its new citizens. Therefore, fractional increases in real disposable personal income are a good economic sign, but keep in mind that this figure tends to follow the business cycle. That is, it rises in a time of economic growth and descends during a recession.
 
The “Beige Book”. The Beige Book compiles subjective information on the latest economic conditions from the point of view of the Federal Reserve Banks. The Beige book informs investors about the strength of the economy in general terms and the confidence many officials have in its future. Data in the Beige Book are divided by economic sector to enable analysis of specific domains.  
 
The Beige Book is published eight times throughout the year, but the dates change on a yearly basis. The Beige Book plays a role when the details outline surprising results. When this happens, the market fluctuates and affects investments. However, with so many annual versions, surprises are not frequent. On a more general basis, the Beige Book forecasts what the Federal Reserve Board will do with interest rates. The Federal Open Market Committee receives this book before interest rate meetings and often uses it as a reference. Therefore, if rates change, the reasons are often reflected in the Beige Book.
 
Consumer Confidence Index (CCI). Like the Beige Book, the CCI’s findings are developed from surveys of personal opinion. The survey asks a sample of 5,000 American households about current business conditions, the job market, and their confidence in the economy. Overall, consumer confidence is a measure of how confident a consumer is that the economy is “good,” and whether they feel financially safe enough to make significant purchases. There are two widely accepted sources of consumer confidence—the Consumer Confidence Index, prepared by the Conference Board, and the Consumer Sentiment Index, prepared by the University of Michigan. In analyzing any consumer sentiment index, it is most important to determine the trend of the index over several months. The trend over several months is the undeniable benchmark—not the percentage change from a year ago for the month at hand.
 
A large assumption built into consumer confidence numbers is that the typical consumer is homogenous, which could potentially cause a sampling bias and subjectivity across regions. Therefore, consumer confidence ratings are questioned by some. However, it is clear that the consumption of goods and services is what drives an economy and causes it to shrink or expand. Often, there is a correlation between an increase in the index over six months and a rise in job creation, higher wages, and low interest rates. The CCI is therefore very relevant. Since it projects Americans’ views on the economy, the Federal Reserve often uses it to decide whether to hike or lower interest rates. Also, the index results are separated by region, giving consumers a good idea of what the real estate market is like in their area.
 
Interest Rates and Consumer Confidence. Strong interest rates coupled with high consumer confidence usually results in a strong market for home sales. Low interest rates, for example, means that a consumer pays a lower monthly house payment. That is, the typical consumer can purchase a more expensive home when interest rates are lower.
 
Gross Domestic Product (GDP)
Gross Domestic Product (GDP) is the market value of goods and services produced by labor and property in the United States, regardless of nationality. GDP replaced GNP as the primary measure of U.S. production in 1991. GDP is one of the most important economic indicators. It takes into account consumption, trade, government purchases, and investments, among other items.   
 
Advance reports of the GDP are released at the end of every quarter, but the most accurate figures are put out annually. Market expectations are compared to the GDP when it is released, and if the difference between the two is favorable, stock prices can rise. Investors look at the “current dollars GDP” for the market value of goods and services, while the “real GDP” uses constant dollars in order to provide a benchmark for previous years’ results. Economists often consider a growth rate between 2% and 3% to be healthy, and market performance usually increases when the GDP falls in this range.
 
Standard & Poor’s Index (S&P 500)
The S&P 500 is now considered the true gauge of the U.S. stock market. As the name suggests, the index includes 500 different stocks selected for their market size, liquidity and diversity. With this large sample, the S&P 500 covers most areas of the U.S. economy. The figures you see on television are calculated by giving each stock in the index a proportional representation, according to the dollar value of all outstanding shares. 
Every second after the market bell rings, the S&P 500 is subject to change. Since the S&P is such a good indicator of the stock market, investors always have their eye on its fluctuations.
 
When the index rises above the 1,000 mark, this is a sign of recovery as consumers reinvest in top stocks. The soaring stock market had encouraged and facilitated increases in business investment up to its early 2000 peak, but the popping of the dot com bubble reversed this process. For most of the following decade, business investment was a drag on economic growth. This was not helped by the 2008 financial crisis and subsequent Recession. However, the stock market began to rebound in 2009, and has since been hitting new milestones. In August 2014, the S&P 500 passed the 2,000 mark.
 
Consumer Price Index (CPI)
The CPI reflects the efficacy of government policy and is divided into two categories: The CPI-U for urban consumers; and the CPI-W for hourly wage earners and clerical workers. Together, these indicators account for typical purchases by the majority of the U.S. population. The CPI is a good indicator of inflation because it represents the price of goods and services that are commonly used—everything from rent to the cost of food. The CPI is updated monthly and is released around the 15th of the following month.  
 
Interpreting this index is fairly simple. A rising rate means inflation, but economists usually consider an annual 1% or 2% change acceptable. Anything higher means there has been significant inflation and as a result, consumers’ purchasing power decreases. The Federal Reserve will also raise short-term interest rates to discourage market activity. When analyzing the CPI, the “core rate” may provide a more accurate assessment of inflation because it excludes volatile costs like energy.
 

Problems with the Economy
 
By now, we have hopefully illustrated that the U.S. Economy is vast and complex. We learned that it is influenced by a variety of factors, and that its health is measured by a variety of indicators. Now, we discuss what happens when these indicators suggest bad economic news.  
 
Inflation  
Inflation exists where there is an increase in the price of goods and services, or a decrease in the purchasing power of the dollar. Most commonly, inflation is caused when there is too much money in circulation and too few goods. For example, if everyone had five times as much money, but the amount of goods and services produced remained the same, prices would naturally rise by a factor of 5. The simplistic solution to inflation is to avoid printing too much money.
 
Governments spend a lot of money on various programs, but getting money to spend is often difficult. Raising taxes is unpopular. One alternative is to borrow the money, but sooner or later, you have to pay it back. Probably the easiest way to pay for those popular government spending programs is to “print” more money.  
 
In most countries, the money supply is controlled by a central bank. In the United States, Japan, Switzerland, and Europe, the central banks are independent of government control, and the government cannot force the banks to create more money to pay for its spending. In many Latin American and other developing countries, the government controls the central bank and can force it to print new money to support government spending. As a result, these countries have had inflation rates of a hundred to over a thousand percent a year.
 
Economic Recessions and Depressions
A recession consists of a prolonged period of time when the economy slows or shrinks. A number of trends signal such a slowdown, including:
 
	 Consumers purchasing fewer goods

	 Factories decreasing production   

	 Rising unemployment   

	 Decreases in personal income  

	 A poorly performing stock market 

 
Traditionally, this slow-down must continue for at least six months to be a recession. Formally defined, a recession is a fall of a country’s GNP in two successive quarters. A prolonged period of contraction is known as a recession. If the recession lasts long enough, and is particularly severe, it is known as a depression. However, the term “depression” is politically charged. To avoid panic, most officials use the more neutral term "recession." Some experts believe that recessions are simply crises of trust in business confidence and consumer spending.  
 
Experts believe that recessions are usually triggered by economic shocks. The greatest, worldwide recession that humanity has ever experienced was the Great Depression (late 1920s and 1930s). Another notable recession was the Oil Crisis in the 1970s. In both cases, the reliability of prior pricing decisions and leadership quality was in question, and money tended to seek ‘safe havens’ (like real estate) and avoid speculative investments exposed to the 'crisis.' However, real estate isn't an automatic safe haven for investment. The most recent recession, known as the Great Recession, was triggered by such assumptions.
 
What is a Stock Market Bubble and How Does it Burst?  
According to many analysts, the expansion of the 1990s was fundamentally different from other post-World War II business cycle upturns. During the first half of the 1990s, unusually favorable developments fueled optimism in the stock market. As the decade intensified, it inflated a stock market bubble, known as the dot-com bubble. As stocks soared, entrepreneurs and firm managers became more optimistic about the profitability of new business investment. The rising stock market also facilitated the financing of business investment.
 
Consequently, business investment climbed. After the stock market bubble burst in the first quarter of 2000, it became apparent that many firms, especially in the information technology and telecommunications industries, had invested in too many capital assets and the wrong types of capital assets. The unusual excesses of this economic expansion resulted in an economic slowdown and recession that were just as atypical.
 
Most postwar recessions were driven by consumers sharply reducing consumption spending, especially on housing and durable goods. However, consumption spending had actually increased. Instead, the recent early 2000s slowdown and recession were driven by plunging business investment. In this respect, this slowdown and recession resemble the investment-driven recessions of the late 19th and early 20th centuries, rather than the consumption-driven recessions of the postwar era. Weakness in business investment and bad business investments made during the stock market bubble took years to liquidate. In nine of the ten quarters after the stock market bubble, real business investment actually declined. However, some believe that tax legislation can promote business investment by increasing the after tax returns from investing in capital assets and alleviating financing constraints among small and medium size firms.
 
The Housing Bubble, Financial Crisis, and Great Recession  
Another concept that should be discussed is a housing bubble, which shares key similarities with a stock market bubble. A real estate housing bubble is seen when housing prices increase to an unstable level in a short amount of time, caused by a higher demand for homes than the readily available supply. As prices continue to rise, more and more people enter the market, convinced that property values will continue to appreciate.  Construction may increase, but is unable to meet this current need. Nevertheless, after a certain point, inflated purchase prices become unaffordable or there is no longer an increased demand for homes. The bubble bursts, and property values stagnate or drop from such unsustainable rates of growth. Since a large amount of capital is usually required before investing in a home, housing bubbles occur less frequently than their stock market equivalent. However, the economic effects can be very dire, as was seen in 2006.
 
A housing bubble is often accompanied by factors such as: increased economic activity, which encourages home ownership; lower interest rates, which make a home more affordable; easier access to credit, which lowers the need for savings; increased risk-taking from speculators; and a lack of financial knowledge from the average mortgage consumer. The most recent housing bubble was characterized by the idea that home ownership was an extremely good investment.
 
Property values had been on the rise since the Great Depression and interest rates were at historic lows. Over time, this led to a gradual lowering of credit standards and an influx of subprime loans (in particular, adjustable rate mortgages). Many borrowers were approved for values higher than what they could truly afford, and when prices dropped, they were left with few options and a large amount of debt. Such homeowners were unable to refinance because they now had negative equity in the home. In addition, if a person sold at these lower values, it would be at a financial loss. This led to many foreclosures and as prices dropped lower, the default rate increased further.
 
Average net worth in the U.S. dropped by as much as twenty five percent over the next two years. This had a ripple effect on the economy, but homeowners weren't the only ones incurring losses. The bursting of the housing bubble had an equal or greater negative effect on: the lenders, as many banks were liquidated or forced to declare bankruptcy; insurance companies, which were responsible for payment in case of default; and the entire secondary mortgage market, as mortgage-backed securities lost value overnight. This larger economic fallout was known as the Financial Crisis, or the Subprime Crisis.
 
The combined effect not only devastated the United States economy, but had global impact as well. The federal government responded by passing the Housing and Economic Recovery Act, but it took years for the economy to recover the losses sustained. This time period was known as the Great Recession of 2007-2009.
 

Understanding Economic Trends
The state of the economy is always of great political and individual concern. While it may be impossible to predict any future event with useful certainty, there are a number of considerations for understanding economic trends.  
 
Past Performance  
In the 1990s, the Dow Jones stock index exceeded the 10,000 barrier for the first time, unemployment was at a 30-year low, and inflation was low to non-existent. The boom was strong enough to outpace other industrial economies, and even played a major role in temporarily eliminating the three-decade-old federal deficit.
 
America had emerged as the most competitive performer in the global economy. It was a remarkable turnaround. Starting in the early 1970s, nothing defined the American mood as much as sluggish economic growth and a sense that other industrial nations were passing us by. During the 1980s, economic debate was driven by the fear that American firms were losing the competitive edge in a cutthroat global economy; Japan and Germany in particular seemed to have a better formula for success. After aggressive downsizing and restructuring, American firms were once again the envy of the industrial world.
 
Yet, even before the expansion ended, some analysts were pointing to disturbing trends in the U.S. economy. While poverty rates fell, the gap between the rich and poor widened, as inflation-adjusted salaries stagnated for most Americans. Jobs were slashed as companies aggressively sought to increase profit margins. The manufacturing industry lost more than a million good-paying jobs, which were gradually replaced with lower-paying service-industry jobs. What’s more, even as consumer spending drove the boom, the personal savings rate declined sharply, even falling into negative territory in January 2001 for the first time since the Great Depression. Meanwhile, consumer debt skyrocketed with bankruptcies at record levels. Congress responded by enacting bankruptcy reform that made it harder to walk away from debt.
 
Economic Recovery  
There have been two basic federal policies for stimulating the economy: tax cuts and low interest rates implemented by the Federal Reserve. Cutting taxes, many economists argue, can stimulate the economy by putting more money into the hands of consumers and businesses. The second approach relies on the Federal Reserve System, the nation’s central bank. By raising or lowering interest rates, the Fed can make it easier or harder to borrow money, whether for consumers buying a house or a car or a major corporation expanding a factory. Through the mid-2000s, the Federal Reserve kept interest rates at 50-year lows to encourage borrowing. Most economists agree that this spurred the housing and banking industries, as more people bought homes and took out mortgages. But, as recent unemployment data show, this has had less impact on other industries.
 
Neither strategy allows any precise control over the economy, and both require time to have an impact. Some economists compare these methods to adjusting the temperature while taking a shower–it’s easy to have the water end up too hot or too cold. If the government pumps too much cash into the economy, then prices shoot up, causing inflation. If the government tightens up too much, then there isn’t enough cash to go around, and the economy sinks into recession. And of course, these methods are indirect. The government can encourage the public to do certain things, discourage others or to simply try to stay out of the way. But it is the decisions of thousands of employers and millions of consumers that truly determine how the economy performs.
 
Unemployment  
In the fall of 2003, most private economic forecasters were predicting that the economy would grow 2.9 percent in 2003. In the third quarter, gross domestic product (the total amount of goods and services produced) jumped up a dramatic 7.2 percent, the biggest gain in two decades. So if the economy grew, why did unemployment go up? Shouldn’t growth produce more jobs?   
 
Usually, it would. Economists say that because of new technology, productivity has continued to rise over the past years, as it has for the past decade. In other words, thanks to computers, cell phones, scanning devices, and other technological improvements, the average American worker can produce more in less time. This has been a major factor in keeping U.S. products competitive internationally. But it also means that businesses can make the same number of products with fewer workers.
 
Both the Federal Reserve and the National Bureau of Economic Research say productivity is the main reason the economy can expand and lose jobs at the same time. Unemployment had certainly been worse in the past. In the 1991-92 recession joblessness peaked at 7.8 percent, in the 1981-82 recession it reached 10.8 percent. However, people seemed to be unemployed for longer periods of time and there were more “discouraged workers” who essentially gave up looking for work. According to the federal Bureau of Labor Statistics, the average time out of work increased from 18 to 19 weeks between October 2002 and October 2003. Some 23 percent of the unemployed in October 2003 had been out of work 27 weeks or more. Most economists argue that if the economy grows enough, more jobs will be created. But it may take time. We saw similar unemployment trends during the Great Recession.
 
The Public’s Outlook  
Public optimism about the economy was shaken during the Great Recession. In recent years, this has led to interesting survey results. For example, 67 percent of young people say they don’t earn enough money to live the way they want, but 53 percent say they are confident that they eventually will. In the long run, most young Americans are confident about their economic future. However, according to a 2014 poll, less than one third of Americans said that young people today will have a better life than their parents. In addition, lower-income people are more likely to be dissatisfied with the economy, and almost seven in 10 say “the rich get richer and the poor get poorer.” It is important to note that some level of public doubt and dissatisfaction with the economy is normal, even during prosperous times. In the late 1990s, when most Americans were optimistic about both their personal outlook and the overall economy, people still were critical in some specific areas.
 
Choosing Economic Policies  
There are always questions about how the economy will perform in the future. Some current unknowns include: how globalization will affect U.S. jobs; what impact the federal budget deficit will have on the broader economy; and whether the U.S. will remain productive and competitive. What is the best way to influence the economy? What tools should policy makers choose when fighting a poor economy? These questions are difficult to answer and often depend upon individual and political beliefs. Next are three common positions expressed in most debates about the economy. Which view do you think is best?
 
 
 
	Free Markets: The best way to achieve a higher standard of living is for the government to minimize control over the market-based system. As a result, higher growth will generate jobs and opportunity.  


	Equal Share: Excessive inequality is socially corrosive and morally wrong. Therefore, the government must take measures to ensure that the benefits of growth are shared more evenly.  


	Equal Opportunity: The fact that income stagnated, for many Americans, is a result of our failure to give everyone an equal opportunity for economic advancement. 

 

Legislative Incentives for Homeownership
Because home sales are so intertwined with economic growth it is not surprising to see legislation intended to stimulate home ownership. In this Part, we discuss recent legislative incentives for homeownership.  
 
About HUD’s HOME Program  
HOME provides formula grants to States and localities that communities use-often in partnership with local nonprofit groups-to fund a wide range of activities that build, buy, and/or rehabilitate affordable housing for rent or homeownership or provide direct rental assistance to low-income people.
 
HOME is the largest Federal block grant to State and local governments designed exclusively to create affordable housing for low-income households. Each year it allocates approximately $2 billion among the States and hundreds of localities nationwide. The program was designed to reinforce several important values and principles of community development including: empowering communities to design and implement flexible strategies; emphasizing consolidated planning, which expands and strengthens partnerships among all levels of government and the private sector in the development of affordable housing; technical assistance activities and set-aside for qualified community-based nonprofit housing groups, which builds the capacity of these partners; requirement that participating jurisdictions (PJs) match 25 cents of every dollar in program funds, which mobilizes community resources in support of affordable housing.
 
HOME funds are awarded annually as formula grants to participating jurisdictions. HUD establishes Home Investment Trust Funds for each grantee, providing a line of credit that the jurisdiction may draw upon as needed. The program’s flexibility allows States and local governments to use HOME funds for grants, direct loans, loan guarantees or other forms of credit enhancement, and rental assistance or security deposits.
 
HOME Eligibility. States are automatically eligible for HOME funds and receive either their formula allocation or $3 million, whichever is greater. Local jurisdictions eligible for at least $500,000 under the formula ($335,000 in years when Congress appropriates less than $1.5 billion for HOME) also can receive an allocation. Communities that do not qualify for an individual allocation under the formula can join with one or more neighboring localities in a legally binding consortium whose members’ combined allocation would meet the threshold for direct funding. Other localities may participate in HOME by applying for program funds made available by their State. Congress sets aside a pool of funding, equivalent to the greater of $750,000 or 0.2 percent of appropriated funds, which HUD distributes among insular areas.
 
The eligibility of households for HOME assistance varies with the nature of the funded activity. For rental housing and rental assistance, at least 90 percent of benefiting families must have incomes that are no more than 60 percent of the HUD-adjusted median family income for the area. In rental projects with five or more assisted units, at least 20% of the units must be occupied by families with incomes that do not exceed 50% of the HUD-adjusted median. The incomes of households receiving HUD assistance must not exceed 80 percent of the area median. HOME income limits are published each year by HUD.
 
Participating jurisdictions may choose among a broad range of eligible activities, using HOME funds to provide home purchase or rehabilitation financing assistance to eligible homeowners and new homebuyers; build or rehabilitate housing for rent or ownership; or for “other reasonable and necessary expenses related to the development of non-luxury housing,” including site acquisition or improvement, demolition of dilapidated housing to make way for HOME-assisted development, and payment of relocation expenses.
 
PJs may use HOME funds to provide tenant-based rental assistance contracts of up to 2 years if such activity is consistent with their Consolidated Plan and justified under local market conditions. This assistance may be renewed. Up to 10 percent of the PJ’s annual allocation may be used for program planning and administration. HOME-assisted rental housing must comply with certain rent limitations. 
Home and rent limits are published each year by HUD. The program also establishes maximum per unit subsidy limits and maximum purchase-price limits.
 
Some special conditions apply to the use of HOME funds. PJs must match every dollar of HOME funds used (except for administrative costs) with 25 cents from non-federal sources, which may include donated materials or labor, the value of donated property, proceeds from bond financing, and other resources. The match requirement may be reduced if the PJ is distressed or has suffered a Presidentially declared disaster. In addition, PJs must reserve at least 15 percent of their allocations to fund housing to be owned, developed, or sponsored by experienced, community-driven nonprofit groups designated as Community Housing Development Organizations (CHDOs). PJs must ensure that HOME-funded housing units remain affordable in the long term (20 years for new construction of rental housing; 5-15 years for construction of homeownership housing and housing rehabilitation, depending on the amount of HOME subsidy). PJs have two years to commit funds (including reserving funds for CHDOs) and five years to spend funds.
 
How to Apply for HOME Programs. Program funds are allocated to units of general local government on the basis of a formula that considers the relative inadequacy of each jurisdiction’s housing supply, its incidence of poverty, its fiscal distress, and other factors. Shortly after HOME funds become available each year, HUD informs eligible jurisdictions of the amounts earmarked for them. Participating jurisdictions must have a current and approved Consolidated Plan, which will include an action plan that describes how the jurisdiction will use its HOME funds. A newly eligible jurisdiction also must formally notify HUD of its intent to participate in the program. Descriptions of planned and recently implemented activities undertaken by individual grantees with HOME funds are described in summaries of each community’s Consolidated Plan.
 
Veterans Benefits Act
The Veterans Benefits Act of 2003, was signed by President Bush on December 16, 2003. This legislation changed housing benefits for Veterans in certain material aspects. A few years later, the Veterans Benefits Act of 2010 was signed into law by President Obama on October 14, 2010. This legislation reauthorized and/or made improvements upon these regulations.
 
Specially Adapted Housing. Under the Veterans Benefits Act, a qualifying member of the Armed Forces may apply for and receive an adaptive housing grant prior to actually being discharged from the armed services. 
The grant amount for the most severely disabled veterans is $81,080 for fiscal year 2018. The grant amount for less severely disabled veterans is $16,217 for fiscal year 2018. 
 
Reserve/Guard Eligibility. The law also provides permanent authority for housing loans to persons qualifying based on service in the Selected Reserve. Previously, eligibility for this group was set to expire on September 30, 2009.
 
Funding Fee Changes. The law makes the following adjustments to the loan guarantee funding fees. There is no change in the funding fee amounts for IRRRL loans, Native American Direct Loans, or Loan Assumptions.
 
	The funding fee for an initial loan with no down payment will be 2.15% for active duty veterans (2.40% for persons qualifying solely on Reserve or Guard duty)

	The funding fee for a subsequent loan with no down payment will increase to 3.30% (for active duty veterans and Reserve/Guard).

	The funding fee for a loan with a down payment of at least 5 percent, but less than 10 percent, will be 1.50% for active duty veterans (1.75% for persons qualifying solely on Reserve or Guard duty.

	The funding fee for a loan with a down payment of at least 10 percent or more will be 1.25% active duty veterans (1.50% for persons qualifying solely on Reserve or Guard duty).

 
Fair and Accurate Credit Transactions Act  
Under this legislation, consumers will receive: one free annual credit report; full disclosure of their numerical credit score and the factors influencing that score; notice of any negative impact on their credit score caused by multiple shopping inquiries; notification when negative information is added to their credit files; prompt investigation and correction of inaccurate credit information; and new tools to combat identity theft such as placing a fraud alert in their credit file. The legislation also calls for federal regulators to conduct a study of the effects of consumers’ credit scores and credit-based insurance scores on the availability and affordability of homeowners insurance.
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